








 

	ISBN 0-939934-03-5
         (Vol. I)
	Price: US$3.50





The Fund Agreement in the Courts: Volume I

The Articles of Agreement of the International Monetary Fund came into force on December 27. 1945. and as of October 1, 1962, eighty-two countries had become members of the Fund, having accepted the Articles in accordance with their law and taken all steps necessary to carry out their obligations under the Articles. The membership is expected to increase to one hundred countries in the near future.

The Fund Agreement has had a powerful impact, legal as well as economic, on the postwar world. The author has been following the growing body of case law in which both national and international courts have taken cognizance of the effects of the Fund’s charter. As early as 1946, courts have given effect to the Articles of Agreement. and the resulting jurisprudence constitutes a new and important chapter in the law. The cases so far decided will have an important bearing on the numerous cases involving aspects of the Articles now in the courts. One interesting feature of the new body of case law is that it involves the effect of the unusual provision in the Fund’s complex charter which gives the institution the power to adopt authoritative interpretations.

The present volume is a compilation, in convenient form, of articles which originally appeared in the Fund’s journal, Staff Papers. No attempt has been made in this volume to change the form in which the articles originally appeared. The reader should not, therefore, look for any systematic treatment of the subject as a whole. It is hoped that whatever disadvantage this may involve will be balanced by the fact that the successive articles tend to show the development of the law in historical perspective. In addition, this will leave in their original form those passages in the articles that have been cited or quoted in the briefs of counsel. Finally, the form of discussion that has been adopted, involving copious quotation from the judgments, may be of value because of the unavailability of reports of a number of the cases.
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Preface

The Articles of Agreement of the International Monetary Fund have had, and continue to have, powerful effects, legal as well as economic, on the postwar world. Their major impact is felt outside the law courts, but some of their effects have been considered by international and national tribunals. This body of case law, although not large, is growing. There are many reasons for making a special study of this jurisprudence. Not the least of these is the interest in observing the application by the courts of a charter which is both novel and complex, and which, as one of its novel features, vests in the Fund a power of authoritative interpretation.

The present volume discusses a number of cases in which the Fund Agreement had a bearing on the issues before the courts. Its contents appeared originally as a series of articles published during the last decade in the Fund’s journal, Staff Papers. The suggestion that these articles should be published in a more convenient form has been made to me from time to time. Hitherto, I have hesitated, in the hope of finding time for rewriting the articles so as to give a more systematic treatment to their subject matter. I have concluded that this may mean deferment to the Greek calends, and thus the articles are now reproduced in their original form, with only minor editorial amendments, most of which are in the footnotes. Whatever the disadvantages of this procedure, it will at least show the development of the cases and the reactions to them in something like historical perspective, and it will reproduce those passages in the articles that have been cited or quoted in the briefs of counsel. The more systematic treatment to which I have referred will have to be left to the scholarship of others, which may be just as well.

I should like to remind the reader of certain sentences which preface each issue of Staff Papers:

“Through the publication of Staff Papers, the Fund is making available some of the work of members of its staff…. The views presented in these papers are not, therefore, to be interpreted as necessarily indicating the position of the Executive Board or of the officials of the Fund.

“The authors of the papers … have received considerable assistance from their colleagues on the staff of the Fund. This general statement of indebtedness may be accepted in place of a detailed list of acknowledgments.”

Nevertheless, I must make two special acknowledgments. First, I have profited enormously from the enthusiastic discussion of these cases with ray colleagues in the Legal Department of the Fund. However, the views finally expressed are those of this official only, unless, of course, the context shows that they are also the views of the Fund itself. Secondly, I am indebted to Miss Rose Skalak, Librarian of the Joint Law Library of the Fund and the International Bank for Reconstruction and Development, for the preparation of indexes, the correction of proofs, and the many other tasks she has so willingly undertaken in seeing this book on its way.

J.G.

Washington, D.C., September 1, 1962
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The Fund Agreement in the Courts



The Fund Agreement in the Courts— I*

THE GOVERNMENTS of forty-nine countries have now accepted the Articles of Agreement of the International Monetary Fund. They have accepted the Agreement “on their own behalf and in respect of all their colonies, overseas territories, all territories under their protection, suzerainty, or authority and all territories in respect of which they exercise a mandate.”1 On signing the Agreement, each government declares that “it has accepted this Agreement in accordance with its law and has taken all steps necessary to enable it to carry out all of its obligations under this Agreement.”2

The Articles of Agreement include a series of undertakings by members with respect to their monetary conduct and relations. It is obvious from even a first reading of the Articles that many of these undertakings must have an impact on the rights and obligations of private persons. The courts of various countries have already decided cases in which the Fund Agreement or domestic legislation connected with it has been relied on as having some bearing on the issues.

It is fair to say that so far the approach to the Fund Agreement, by both litigants and courts, has been somewhat tentative. This is not surprising in view of the novelty of the Agreement as an attempt to coordinate international monetary affairs. Although it is reasonable to expect that as time goes on the approach will become more confident, it may be useful at this stage to note the first steps which have been taken by the courts. This article is intended, therefore, to describe what the courts have said or done in cases already reported in which some aspect of the Fund Agreement has been regarded as involved in the issues before the courts. It is thus not intended to be a critique of those cases.

The cases considered may be grouped into two classes. The first deals with par values and rates of exchange and, incidentally, the price of gold; the second with the international recognition of exchange control regulations.



Par Values and Rates of Exchange

Conversion of foreign currency amounts; gold clauses

One of the most significant features of the Fund Agreement is that fixed par values are established for the currencies of member countries. Article IV, Section 1(a) requires the par value of each currency to be expressed in terms of gold as a common denominator or in terms of the U.S. dollar of the weight and fineness in effect on July 1, 1944. Article XX, Section 4 describes the procedure by which par values are initially determined in agreement with the Fund, and Article IV, Section 5 deals with changes in par values. Sections 3 and 4(b) of Article IV oblige each member to take appropriate measures consistent with the Fund Agreement to ensure that exchange transactions taking place within its territories between its currency and the currencies of other members shall not differ from parity by more than the margins specified in Section 3 for particular types of exchange transactions.3

Although the concept of a fixed par value and of rates of exchange based on it is of fundamental importance under the Articles of Agreement, provision is also made for the retention, adaptation and introduction of multiple currency practices in certain circumstances. Broadly speaking, members may maintain multiple currency practices which were in existence when the Fund Agreement took effect or when members joined the Fund, subject, however, to certain obligations to remove these practices. Any change in such practices or introduction of new ones requires the approval of the Fund.4

Courts are frequently called upon to decide at what rate of exchange one currency shall be translated into another. For example, in many countries the courts, in adjudicating claims to or based upon foreign currency, will award only domestic currency. This rule makes it necessary for the courts to select what they consider the appropriate rate of exchange for converting the foreign currency into domestic currency. Thus, they have had to decide not merely which rate shall be used where there are different rates for different types of exchange transactions (e.g., rates for spot exchange transactions and for transactions in coins and notes) or where there are multiple rates of exchange for a currency, but also whether to use official rates or unofficial rates. Reference to two cases, one decided in England and the other in Canada, will illustrate the kind of problem which arises. In Marrache v. Ashton,5 A owed B a sum in Spanish pesetas under certain contractual arrangements governed by the law of Gibraltar, which was also the place of payment. B brought an action to recover the debt, and claimed conversion of it into sterling at the rate of 42.25 pesetas to the pound, which was the official rate of exchange in London under the Clearing Office (Spain) Order, 1936. However, in the course of the proceedings, B departed from this claim and maintained that the rate of 53 pesetas to the pound should apply. This was the official rate fixed in Spain at which tourists and laborers entering Spain from Gibraltar could exchange pounds for peseta notes. It was decided, however, that the appropriate rate of exchange was neither of these but was the rate at which peseta notes were traded in Gibraltar, even though the export and import of peseta notes were illegal under Spanish law. This was a rate of 132 pesetas to the pound.6 In Djamous v. Alepin,7 the defendant, a resident of Montreal, borrowed Syrian pounds in Syria and promised to repay the equivalent in U.S. dollars to the plaintiff in Brooklyn, New York. In an action in Quebec to recover the debt, the plaintiff claimed that the equivalent in U.S. dollars must be calculated at the official rate of exchange of 2.20 Syrian pounds per U.S. dollar. The court proceeded on the assumption that the defendant had to get the dollars in Syria. Under Syrian exchange arrangements, U.S. dollars were not available at the official rate for settlements of the kind which the defendant had to make. However, he was entitled to have recourse to the tolerated free market in which the rate was approximately 3.15 to 3.20. Accordingly, the free market rate was applied by the court in the calculation of the U.S. dollar equivalent. However, the Quebec court could award only Canadian dollars. Therefore, half of one per cent was added to the U.S. dollar equivalent, since this was the cost of converting Canadian into U.S. money.

In view of the difficulties of the kind which have been illustrated, it is of considerable interest to see what use courts will make of the par values (or rates of exchange based on them) established under the Fund Agreement or of the multiple rates which may be authorized by the Agreement. Reference has been made in at least one case to the significance of par values established under the Articles of Agreement in connection with the conversion of obligations expressed in foreign currency. This case also involved the question whether, in applying a gold value clause recognized as valid, the court will determine the currency equivalent of the gold value on the basis of the official price of gold or some other price.8

Setton Heirs et al. v. Suez Canal Co.,9 decided in May 1947 by the Mixed Court of Appeal of Alexandria on appeal from the Mixed Tribunal of Cairo, is one of a series of cases involving disputes between the Suez Canal Company and its bondholders as to the basis on which the bondholders should be paid. The facts are somewhat complex but may be summarized as follows. The courts had decided that certain coupons and bonds of the Suez Canal Company were payable in several different countries in the currency of each of those countries on the basis of an ideal gold franc (the “Germinal” franc) equal to one-twentieth of the gold “louis,” weighing 10/31 of a gram, with a fineness of 900/1000. The issue before the Court was the rate at which this gold franc should be converted into Egyptian currency in the case of coupons and bonds maturing at various dates, including dates during World War II. Conversion of the obligations into Egyptian currency had been simple as long as the Egyptian pound had been pegged to gold. After it had ceased to be pegged to gold in 1931, the Company had adopted the Poincaré franc, established in 1928 with a fixed par value in terms of gold, as the means of conversion. In 1936, the Poincaré franc had ceased to circulate. The war had terminated all connection between the French and Egyptian currencies and had made it impossible, moreover, to ascertain the value of the franc in terms of gold. In these circumstances the bondholders argued that the conversion should be effected on the basis of the price of gold in the Cairo free gold market on the respective maturity dates, and the court of first instance accepted this contention. The bondholders had claimed that they were entitled to the “intrinsic” value of the amount of gold, considered as a commodity, which was contained in the gold franc. This intrinsic value could be determined only in free gold markets, and the Cairo market should be selected because of the contacts of the obligations with Egypt. On appeal, however, this argument was rejected. The payment of an amount of gold by the Company was never anticipated. It was bound to make payments on the basis of an equivalence between a local currency (Egyptian currency) and an ideal international money of account (the “Germinal” franc) which was pegged to gold considered as a fixed monetary standard and not as a commodity. The fact that the Company could no longer determine this equivalence by reference to the currency (the franc) which it had employed for the purpose did not mean that this equivalence could not be ascertained or that the price of gold as a commodity must be adopted as the standard. The U.S. dollar had remained pegged to gold, and the conversion could be made by translating the gold content of the “Germinal” franc into dollars and the dollars into Egyptian pounds on the basis of the rates prevailing on the maturity dates of the obligations. This was precisely the technique of conversion which the Company had adopted as long as it had been possible to use the Poincaré franc as the means of conversion. The fact that the U.S. price of gold was officially controlled was not a valid reason for rejecting this technique:

It is obvious, however, and it has been implicitly recognized in all decisions issued in that connection, that the operations undertaken by the Company would never have been possible without the application of a monetary standard maintained at all times free from any changes occurring in the values of national currencies, thus supplying a norm in terms of which all the various national currencies may be easily evaluated.

It is only because gold has the characteristic and necessary stability mentioned above that it has been selected by unanimous consent of all peoples to constitute the monetary standard of the whole world. It is only because of the facility with which its par value with the various currencies could be stabilized and maintained that such a standard could be used for world trade. Such a stability has never been an inherent property of commodity gold, the value of which may vary in relation to multiple elements. It is only because the use of gold as a monetary standard lent itself readily to a system of control that it has retained up to the present time its character of a universal standard.10 (Translation)



It is true that in this case the difficulties may be regarded as abnormal in the sense that they were produced by war. But the complexities of international commercial and other relations frequently create similar problems. It is of more than casual interest, therefore, to note that after the Mixed Court of Appeal of Alexandria reached its decision, it expressed the view that for the future the Fund Agreement provided a simple solution to the problem of evaluating currencies in terms of each other:

…. whatever might have been the difficulties of performance during the past, difficulties arising from the interruption of communications and from a temporary lack of information concerning the par value of various currencies, it is obvious that at the present time and in the future, all these sources of confusion have been removed, since the international measures taken under the Bretton Woods Agreements—to which the Egyptian Government has adhered—resulted in the restoration, for the convenience of nearly all the countries of the world, of a monetary par value which cannot be subject to any uncertainty or doubt.

It is not true that the aforesaid Agreements have only settled the present relationships of various national currencies without restoring the gold standard as the basis of money, because the regime established under these Agreements does not involve freedom of gold movements. The Agreements have in fact restored the gold standard as the international basis of all currencies and have imparted to it a new effectiveness “by eliminating or diminishing the alarming rigidity which was a characteristic of the gold standard system,” and if gold movements remain under control, this fact, as has been explained above, is but the continuation of a system which is inherent and indispensable to the existence of the standard itself.11 (Translation)



Other cases involving par values

In at least two other cases, one Egyptian and the other Belgian, courts have made some reference to the par values established under the Fund Agreement, although not in connection with the conversion of one currency into another.

In Setton et al. v. Land Bank of Egypt, certain bondholders objected to the redemption of bonds which the obligor (the Land Bank of Egypt) announced in July 1944 and July 1945. The Land Bank had issued the bonds in connection with a loan in francs negotiated in France in 1930. The bonds were payable in francs in France and were governed by French law. The franc was defined as the Poincaré franc (65.5 milligrams of gold of 900/1000 fineness). The French franc of June 25,1928 had been devalued on several occasions by laws modifying the gold content of the franc. The obligor proposed originally to redeem the bonds on the basis of the gold content of the franc as defined by the law in effect at the date of the proposed redemption (23.34 milligrams of gold of 900/1000 fineness, or 2,806.34 francs per 1,000 1928 francs). Later it increased this offer to 53,600 francs per kilogram of fine gold, or 3,159.72 francs per 1,000 1928 francs, which corresponded to the purchase price for gold fixed by the Bank of France at the date of the proposed redemption on July 31, 1945. The bondholders argued that they were entitled to repayment in gold coin or at least on the basis of the price of gold in the free market reestablished in Paris by the law of February 2, 1948.

The issue in this case was thus not the rate at which one currency was to be converted into another under a contract providing for payment in various currencies at various places as it was in the Suez Canal case. It is true that this was finally involved in the Land Bank case, since the bondholders would be paid in Egyptian pounds and not French francs. However, the official rate of exchange between these currencies on the redemption date was known, and conversion, therefore, was considered no problem. The true issue was the amount of francs which the bondholders were entitled to under a contract governed by French law and providing for payment in francs in France.12 “The difficulty …. is that of evaluating a French currency which today has become a money of account without being legal tender in France into the only means of payment possible—the franc—which was legal tender in Paris on the due date of the debt.”13

The First Chamber of the Civil Court of Alexandria decided 14 that the obligation of the Land Bank was to pay francs and not gold, and that the amount of francs was to be determined by the proportion which existed between the gold content of the 1928 franc and the franc under the law in force at the date of the redemption. The Bank, however, had made a better offer. The bondholders could thus congratulate themselves but could not demand even more. This decision was sustained on appeal by the Second Chamber.15 It disposed of the argument that the true value of the gold franc of 1928 could be determined only in the free gold market by reasoning similar to that adopted in the Suez Canal ease, i.e., the price in such a market was for nonmonetary gold. To the argument that the Land Bank had itself chosen a price for nonmonetary gold (the purchase price of the Bank of France), the Court repeated the conclusion of the lower Court that this was in any event a better settlement than the bondholders could insist on. Moreover, the purchase price of gold fixed by the Bank of France was the basis of the par value for the franc which France had declared to the Fund in fulfillment of the Bretton Woods Agreement. This presumably was in recognition of the argument addressed to the Court by the Attorney General that the Land Bank’s offer was not fictitious or arbitrary. (“The gold standard represented by this price was that of the Bretton Woods Agreement to which France has adhered and it corresponded to the English and American gold standards except for the difference of the ‘gold point,’ which has always been admitted.”) 16

In Simonaer v. Community of Jette-Saint-Pierre,17 decided by the Court of Appeals of Brussels, certain real estate had been expropriated according to law at the request of a municipality. The indemnity was fixed by a judgment rendered on July 12, 1945. The former owners of the property appealed against it on the ground that the indemnity had been estimated as of June 23,1942, the date as of which the expropriation formalities had been completed, so that it included no allowance for the change in the gold value of the Belgian franc in 1944. The claim to an increased indemnity was based on Article I of the Law of April 29, 1935 under which changes in the gold parity were to be ignored in assessing indemnities except to the extent that such changes had affected the purchasing power of the franc in the field in question (real estate) on the date of the final assessment of an indemnity.18 The appellate court, in sustaining this claim, disposed of a number of objections to it by the defendant municipality. Only one of them need be noted in connection with the Fund Agreement.

The defendant argued that Decree-Law No. 5 and the Order of the Council of Ministers No. 6, dated May 1, 1944, had not changed the gold parity of the franc. The Decree-Law had abrogated the former gold parity and had authorized the King, as soon as circumstances permitted, to define by decree discussed in the Council of Ministers a new gold content for the franc. This step had not been taken, although the Order of the Council of Ministers No. 6 of May 1,1944 had authorized the National Bank to establish buying and selling rates for gold and foreign currencies. The Court decided that on these facts there had been a change in the gold parity of the franc within the meaning of the Law of April 29, 1935. That law did not require the establishment of a new fixed gold content. It was sufficient that there had been the abrogation of the former fixed parity and the adoption of a relatively flexible one. The Court then went on to establish a further basis for its judgment:

Whereas the Law of December 26, 1945 (Moniteur of March 13, 1947) has approved the agreement concerning the International Monetary Fund so that this agreement has the authority of a Belgian law in the national territory; and whereas, Article IV, Section 1 of this agreement provides that “the par value of the currency of each member shall be expressed in terms of gold as a common denominator or in terms of the United States dollar of the weight and fineness in effect on July 1, 1944”;

Whereas pursuant to Article XX, Section 4, relating to “Initial determination of par values,” in the same agreement, the International Monetary Fund accepted the parity of one kilogram of fine gold equalling 49,318.08222 Belgian francs communicated to it by the Belgian Government on September 17, 1946, which was the same as that used in January, 1945 for the revaluation of the gold on hand of the National Bank of Belgium and which corresponds to 0.0202765 grams of fine gold per franc.19 (Translation)



The implication of this statement seems to be that the establishment by Belgium of a par value for the Belgian franc under the Fund Agreement had resulted in the establishment of a fixed gold content for the franc even under the internal law of Belgium, notwithstanding that the procedure contemplated by Decree-Law No. 5 of May 1,1944 had not been followed.20



Unenforceability of Certain Exchange Contracts

The courts of many countries have been faced, both before and after the coming into force of the Fund Agreement, with the problem whether they should recognize the effect of the exchange control regulations of other countries. For example, a plaintiff seeks to recover in the courts of country X on a contract which violates the exchange control regulations of country Y. The courts of country X must then decide whether they will reject the plaintiff’s claim because of the violation of the exchange control regulations of country Y or whether they will ignore those regulations.

Some courts have approached this question as one to be settled simply by the application of their private international law, i.e., by the application of that branch of their domestic law which determines, inter alia, what effect, if any, shall be given to foreign law in cases involving contacts with foreign countries. Courts which have adopted this technique decide whether, on the basis of their private international law, the plaintiff’s claim is governed by a particular system of foreign law. If it is, they recognize the effect of exchange control regulations which are part of that system. If it is not, they refuse such recognition even though the regulations purport to apply to the claim.

Other courts have taken the view that whatever may be the system of law which, according to their private international law, governs the plaintiff’s claim, the exchange control regulations of other countries are so essentially inimical to the interests of their own country that recognition must be refused on the ground of public policy. Reference to public policy has sometimes been in general terms; in other cases the courts have resorted to certain narrower applications of public policy, such as the rules that courts will not execute the “penal,” “revenue,” “confiscatory,” or “administrative” laws of other countries.

The result of these two techniques of deciding cases involving the exchange control regulations of other countries was that in many, and perhaps in most, instances courts did not give effect to these regulations.21 At the Bretton Woods Conference, however, it was felt that this would not be a satisfactory situation for the future. Countries were proposing to join as partners in an international organization whose first declared purpose was “to promote international monetary cooperation through a permanent institution which provides the machinery for consultation and collaboration on international monetary problems.” 22 Moreover, it was realized that exchange control regulations might be justified because of the balance of payments position of the member adopting them and because they were not devised to damage the interests of other members.23 Accordingly, the charter of the institution would make provision, in various of its articles, for the maintenance or imposition of exchange control regulations in the circumstances envisaged by those articles.24

It became apparent, therefore, that once the Fund came into being, the public policy of members would no longer require that they disregard the exchange control regulations of other members which were authorized by the Fund Agreement. On the contrary, the purposes of the Fund, and therefore the public policy of its members, would be better served by a measure of collaboration among them designed to give effect to each other’s exchange control regulations. A proposal at the Bretton Woods Conference25 that exchange transactions which take place outside the prescribed margins from parity shall be unenforceable in other member countries was thus broadened to provide, in Article VIII, Section 2(b), that:

Exchange contracts which involve the currency of any member and which are contrary to the exchange control regulations of that member maintained or imposed consistently with this Agreement shall be unenforceable in the territories of any member. In addition, members may, by mutual accord, co-operate in measures for the purpose of making the exchange control regulations of either member more effective, provided that such measures and regulations are consistent with this Agreement.26



In order to understand the effect which this provision has had on the laws of member countries, reference must also be made to Article XX, Section 2(a) and Article XVIII(a):

Article XX, Section 2 (a): Each government on whose behalf this Agreement is signed shall deposit with the Government of the United States of America an instrument setting forth that it has accepted this Agreement in accordance with its law and has taken all steps necessary to enable it to carry out all of its obligations under this Agreement.

Article XVIII (a): Any question of interpretation of the provisions of this Agreement arising between any member and the Fund or between any members of the Fund shall be submitted to the Executive Directors for their decision.….



Members have thus bound themselves to give effect under their domestic laws to the undertaking in Article VIII, Section 2(b), and the Fund is empowered to interpret that provision under Article XVIII. In pursuance of this power, the Fund has adopted the following interpretation, which it addressed to members on June 14, 1949:

The Board of Executive Directors of the International Monetary Fund has interpreted, under Article XVIII of the Articles of Agreement, the first sentence of Article VIII, Section 2(b), which provision reads as follows:

“Exchange contracts which involve the currency of any member and which are contrary to the exchange control regulations of that member maintained or imposed consistently with this Agreement shall be unenforceable in the territories of any member.”





The meaning and effect of this provision are as follows:


1. Parties entering into exchange contracts involving the currency of any member of the Fund and contrary to exchange control regulations of that member which are maintained or imposed consistently with the Fund Agreement will not receive the assistance of the judicial or administrative authorities of other members in obtaining the performance of such contracts. That is to say, the obligations of such contracts will not be implemented by the judicial or administrative authorities of member countries, for example, by decreeing performance of the contracts or by awarding damages for their non-performance.



2. By accepting the Fund Agreement members have undertaken to make the principle mentioned above effectively part of their national law. This applies to all members, whether or not they have availed themselves of the transitional arrangements of Article XIV, Section 2.





An obvious result of the foregoing undertaking is that if a party to an exchange contract of the kind referred to in Article VIII, Section 2(b) seeks to enforce such a contract, the tribunal of the member country before which the proceedings are brought will not, on the ground that they are contrary to the public policy (ordre public) of the forum, refuse recognition of the exchange control regulations of the other member which are maintained or imposed consistently with the Fund Agreement. It also follows that such contracts will be treated as unenforceable notwithstanding that under the private international law of the forum, the law under which the foreign exchange control regulations are maintained or imposed is not the law which governs the exchange contract or ita performance.



The Fund will be pleased to lend its assistance in connection with any problem which may arise in relation to the foregoing interpretation or any other aspect of Article VIII, Section 2(b). In addition, the Fund is prepared to advise whether particular exchange control regulations are maintained or imposed consistently with the Fund Agreement.27



The interpretation makes it clear that Article VIII, Section 2(b) has changed the law in those member countries whose courts, before the Fund Agreement took effect, refused to recognize the exchange control regulations of other members. Article VIII, Section 2(b) has done this, in the cases in which it applies, by providing that the courts of one member country shall not ignore the exchange control regulations of another member country on the ground that they conflict with the public policy of the forum. Secondly, they may not ignore such exchange control regulations on the ground that the law of which they form part does not, under the private international law of the forum, govern the exchange contract or its performance. What the provision requires instead is that, in the circumstances provided for, the courts shall not enforce an exchange contract which violates the exchange control regulations of another member.

Notwithstanding the importance, both legal and economic, of the change which Article VIII, Section 2(b) has introduced, the courts and the legal profession have not been fully aware of it. For example, an article published in 1948 arrives at the following conclusions after examining the state of the law on the recognition of exchange control regulations:

It has been seen that Anglo-American courts, and especially the courts of civil law countries, frequently disregard foreign exchange controls regardless of ordinary choice of law principles. This result is obtained by applying the test of public policy expressly or as the underlying but appropriate explanation for the decision. The conclusion can therefore be drawn that, so long as foreign exchange controls are deemed repugnant to domestic public policy, such controls usually will not be given effect. This result is legitimate and widespread and no persuasive legal arguments can be advanced to condemn it.

True, the test of public policy is relative and varies with place and time; thus a change of circumstances might mean a reversal of attitude. In actuality, however, only an affirmative expression of a contrary public policy on the part of the legislative or administrative branches of the government is likely to alter the attitude of the courts.

Whether such a reversal of attitude is desirable for political or other reasons is a debatable point. In the meantime debtors will do well not to rely upon exchange controls to relieve them of their lawful obligations. On the other hand, creditors should procure the additional promise of a foreign surety on every obligation.28



Again, in Ahmed Bey Naguib v. Heirs of Moise Abner,29 the First Chamber of the Mixed Court of Appeal of Alexandria made the following statement, the implications of which might be difficult to reconcile with Article VIII, Section 2(b), to which, however, no reference was made:

Whereas, if the insurance, which was contracted in Cairo with the branch office of the [Italian] Company (which follows from the policy itself) and which is payable in Cairo (which follows from an express stipulation regarding the premiums), is stipulated to be payable in lire by check on Italy, this stipulation, in the intention of the parties, can only aim at permitting the Company to pay at the date of maturity by handing over to the insured a check in Italian lire, negotiable in Cairo; the stipulation could not by any means imply an acceptance on the part of the insured to submit himself to any monetary restrictions which might be enacted in Italy and which might prevent the execution of the contract in accordance with its terms. (Translation)



There have been two English and two American cases, all of them involving the exchange control regulations of Czechoslovakia, in which the courts have shown an awareness of the existence of Article VIII, Section 2(b). In all of these cases, however, the courts continued to formulate their opinions in terms of their traditional private international law, and paid little or no attention to the impact of the provision on the pre-existing law.

The earliest of these cases is Kraus v. Zivnostenska Banka,30 a decision of a New York court of first instance. In 1938 and 1939 the plaintiff deposited Czechoslovak funds and securities with the defendant Czechoslovak bank in Prague. The plaintiff instituted an action in New York for moneys had and received and to recover the value of the securities. Jurisdiction to bring his action in New York was obtained by the plaintiff by attaching the defendant’s funds in New York. The defendant admitted all of the facts set forth by the plaintiff. He pleaded, however, that the contract of deposit was made and to be performed in Prague, and that, at the time of making the contract and at all times thereafter, the exchange control regulations of Czechoslovakia prohibited payments or transmittals of securities by a resident to a nonresident without the consent of the exchange control authorities. No such permission had been given. The court accepted this defense, holding that since the place of performance of the contract was Prague, the law of Czechoslovakia determined the defendant’s liability under the contract. It went on to add the following comment:

In passing it may be stated that foreign exchange control to regulate the international flow of capital has been almost universally adopted in the present emergent period of history. The United Nations Monetary and Financial Conference held at Bretton Woods, New Hampshire, in July 1944, to which both the United States and Czechoslovakia were parties, recognized the necessity for foreign exchange control to regulate the international flow of capital and provided for recognition of such controls. See Article VI, Sect. 1, Subd. a; Sec. 3; Article VIII, Sec. 2, Subd. b; and Article XIV, Sec. 2.31



In Cermak et al. v. Bata Akciova Spolecnost,32 another New York court of first instance reached a different result. The defendant, a Czechoslovak corporation, had had dealings with two persons, C and H, as a result of which it had been agreed in 1941 that certain sums, amounting to more than five million Czechoslovak korunas, were owed to them. The defendant then assigned to C and H approximately $200,000 out of moneys which it had on deposit with the Guaranty Trust Company of New York and directed the trust company to pay that amount to, or to the order of, C and H. The present plaintiffs, who were the assignees of C and H, attached the credit balance of the defendant with the Trust Company and brought actions to recover the dollars. The defendant argued that at all relevant dates the exchange control regulations of Czechoslovakia prohibited unlicensed payments by or assignments from a resident to a nonresident. The court found that the defendant had in fact been authorized by the exchange control authorities to make the payments or assignments and entered judgments for the plaintiffs. This would have been sufficient to dispose of the case, but the court went on to indicate that its decision would have been the same even if the Czechoslovak exchange control authorities had not granted a license. Even if the assignments to the plaintiffs were not enforceable, the plaintiffs could succeed under the attachments. Finally, the court referred to the principle that the courts of one country will not enforce the revenue or penal laws of another.

If the international agreements entered into as a result of the Bretton Woods Conference of July, 1944, are to change that rule, I will at least await a decision of some appelate court blazing that trail or a case before me in which that point is briefed and decision of it is actually necessary.33



The two English cases are of considerable interest because they were carried to the highest court in the land, the House of Lords. In the Frankman34 case the plaintiff sought to recover certain debentures of the Skoda Works, Ltd., a Czechoslovak corporation, which had been issued in sterling in London. These debentures, of which the plaintiff was acknowledged to be the owner, were on deposit with the London branch of a Prague bank through which the securities had been acquired. The defendant bank relied upon Czechoslovak exchange control regulations, under which the bank was restrained from parting with the securities without the consent of the National Bank, which consent had been applied for but denied. The attention of the court was drawn to the Bretton Woods Agreement, “the purpose of which is mutual consideration of foreign exchange control regulations of the signatories,” and to the Bretton Woods Agreements Order in Council, made under the British Bretton Woods Agreements Act, 1945. The schedule to the Order declares that Article VIII, Section 2(b) has the force of law in the United Kingdom.

The court of first instance, pursuing the traditional private international law approach, found that the contract of deposit was made in Prague with the Prague branch of the bank, and that under the contract the place of performance was deemed to be in Prague. The law of Czechoslovakia thus governed the performance of the contract. From this it followed that the Czechoslovak exchange control regulations, which were part of that law, applied to the plaintiff’s claim, with the result that it must fail. Reference was made to the New York Kraus case to support this conclusion.

The court then went on to consider the defendant’s argument that English courts will not enforce the revenue or penal laws of other countries.

That is so, but these are financial restrictions and have to do with the financial position and internationally the financial relationship of Czechoslovakia. The Bretton Woods Agreement shows that such restrictions are honoured by the members of the International Monetary Fund. Those members include Czechoslovakia and this country.35



To support this view, the court quoted Article I and Article VIII, Section 2(b) of the Agreement.

It will be noted, therefore, that although the decision was based on the fact that, according to English private international law, the law of Czechoslovakia governed the performance of the contract, the court relied upon Article VIII, Section 2(b) and the purposes of the Fund Agreement to answer the objection that application of the law of Czechoslovakia would involve the enforcement of a foreign penal or revenue law. This was the conclusion which the New York court refrained from adopting in the Cermak case.

The Court of Appeal reversed the decision of the lower court. In construing the terms of the contract, it held that although the original contract was governed by the law of Czechoslovakia, the parties had intended that such obligations as were to be performed in England should be governed by English law. On this analysis, the exchange control regulations of Czechoslovakia had no application to the defendant’s obligation to redeliver securities deposited in London. The Court of Appeal decided, therefore, that the contract was enforceable in England and ordered the bank to return the debentures to the owner. None of the three members of the Court of Appeal made any mention of Article VIII, Section 2(b).

On appeal to the House of Lords, the judgment of the Court of Appeal was set aside and the judgment of the court of first instance was restored. Once again, the decision turned upon the application of English private international law to the contract in question. The House of Lords held that the true construction of the contract indicated that the parties had intended that it should be governed, as to both its making and its performance, by the law of Czechoslovakia. Only one of the five members of the House of Lords referred to the Fund Agreement, and this was to make the same point as had been made by the court of first instance:

It was urged that, even if the law of Czechoslovakia was the proper law of the contract and by that law the bank could cot legally deliver up the debentures, yet the courts of this country should not enforce that law. It was sought to apply to the circumstances of the present case the principle that an English court will not enforce a penal or confiscatory law of another country. I do not exclude the possibility of this principle applying where it appears that the law which is sought to be enforced or relied on is in reality confiscatory, though in appearance regulatory of currency, but I see no reason why it should be applied in the case of a law which does not appear to differ in material respects from the legislation contemplated by the Bretton Woods Agreement which is now part of the law of this country.36



In Kahler v. Midland Bank, Ltd.,37 the plaintiff claimed to be the owner, and sought delivery to him, of certain share certificates in a Canadian company which the defendants, an English bank, held for safe custody in the dossier of a Czechoslovak bank. The defendants argued that it would not be consistent with their contract with their customer (the Czechoslovak bank), or with proper banking practice, to hand over the shares to the plaintiff without the consent of the Czechoslovak bank. The Czechoslovak bank, however, could not give its consent without violating the Czechoslovak exchange control regulations which were in effect at all material dates. The Court of Appeal held that insofar as the plaintiff’s claim was based on a contract with the defendants, this must fail, because there was no contractual relationship between them. There was a contract between the plaintiff and the Czechoslovak bank, and a contract between that bank and the defendants, but no contract between the plaintiff and the defendants. Insofar as the plaintiff’s claim was based on his ownership of the shares, this also must fail. To succeed, the plaintiff, though owner of the shares, would also have to show that he was entitled to possession of them. His right to possession depended on his right to require the Czechoslovak bank to instruct the defendants to deliver the shares. The ability of the Czechoslovak bank to give this order was subject to Czechoslovak law, since that law governed the plaintiff’s contract with the Czechoslovak bank. One of the three members of the Court of Appeal, having reached these conclusions, went on to make the following comments:

An interesting argument was addressed to us on the scope and effect of the Bretton Woods Agreements Order in Council, 1946 (S.R. & 0., 1946, No. 36) (made under s.3 of the Bretton Woods Agreements Act, 1945), which gave the effect of law in England to certain parts of the Final Act of the United Nations Monetary and Financial Conference, 1944, commonly known as the Bretton Woods Agreements. The argument turned largely on the interpretation to be given to the term “Exchange contracts” found in the Articles of Agreement of the International Monetary Fund, art. VIII, s2(b). The term is not defined in the Agreement—or in the Order in Council—but provision is made by art. XVIII of the Agreement to the effect that any question of interpretation of the provisions of the Agreement arising as therein stated should be submitted to the executive directors of the International Monetary Fund. On the view I take of the case, it is unnecessary for me to express any view on the argument referred to, and, haying regard particularly to the interpretation provisions of the Agreement itself, it is, I think, undesirable that I should do so.38



The House of Lords, by a majority of three to two, upheld the decision of the Court of Appeal in favor of the defendants. The only reference to the Fund Agreement was in one of the dissenting opinions which concluded that the contract between the plaintiff and the Czechoslovak bank was governed, as to performance in England, by English law:

If that view is correct, the absence of consent on the part of the National Bank affords the respondents no valid ground for withholding the certificates unless it can be said that the Czechoslovakian foreign exchange laws are, apart from any question of choice or conflict of law, to be acted on by the courts of this country. As matters stand, I think any contention of this kind must be rejected. In their defence the respondents pleaded the Bretton Woods Agreements and the Order in Council of 1946 relating thereto (S.R. & 0., 1946, No. 36). In the course of the argument, however, they admitted their inability to rest this branch of their case on any specific provision of these agreements and were content to rely on them merely to the extent of indicating in a general way that the States which were parties thereto would respect each other’s exchange control legislation. That might have some bearing if the question was whether the recognition of the relevant Czechoslovakian laws would be contrary to public policy in this country—a matter I have not found it necessary to discuss—but it cannot well have any other bearing, for these instruments do not go the length of incorporating those laws in the law of England.39





The Fund Agreement in the Courts— II*

AN ARTICLE on the jurisprudence of various member countries in which the Articles of Agreement of the International Monetary Fund, or domestic legislation connected with the Agreement, had been relied on as having some bearing on the issues before the courts was published in April 1951.1 That story is carried forward in the present article, which examines a later group of cases, discussed under the headings (1) Privileges and Immunities, (2) Unenforceability of Certain Exchange Contracts, and (3) Capital Controls. In a concluding section, two Canadian cases dealing with gold subsidies are noted. Although they do not involve any direct contact with the Fund Agreement, there is an interesting parallel between them and the Fund’s practice on gold subsidies.



Privileges and Immunities

In the case of International Bank for Reconstruction and Development and International Monetary Fund v. All America Cables and Radio, Inc., The Commercial Cable Company, Mackay Radio & Telegraph Company, Inc., RCA Communications, Inc., The Western Union Telegraph Company,2 a number of points of law connected with the Fund Agreement have been extensively argued. In particular, it is the first proceeding before a judicial or quasi-judicial tribunal in which there has been a detailed consideration of the effects under the domestic law of a member country of an interpretation adopted by the Executive Directors of the Fund under Article XVIII of the Fund Agreement. The novelty and importance of this issue warrant a statement of the history of this case to date even though, as noted below, it has not yet run its full course.

The proceeding arose as the result of a complaint filed on June 21, 1949 by the Bank and Fund with the Federal Communications Commenta mission, a United States regulatory agency. On November 20, 1951, the Hearing Examiner delivered his Initial Decision. Final decision by the Commission is still pending because exceptions to the Examiner’s opinion have been filed by the parties.

The basis of the complaint was that the defendants, the cable companies, proposed to adopt revised tariffs of cable charges under which the Fund and Bank would be required to pay for their official messages the full commercial rates applicable to messages sent by private persons. Formerly, the same rates which had applied to messages sent by a foreign government to its territory from the United States had been applicable to the messages of the Fund and Bank. In many cases these rates were approximately one half of the commercial rates. The Fund and Bank contended that the revised tariffs were unlawful, on the ground that, as long as special governmental rates were in operation, the Fund and Bank were entitled to the same standard of treatment, At the time of this proceeding, special governmental rates were enjoyed, apart from the United States itself, by 35 members of the Fund and Bank. The complainants thus requested the Commission to prohibit the revised tariffs on the grounds that they were inconsistent with the Articles of Agreement of both the Fund and Bank, the (U.S.) Bretton Woods Agreements Act,3 the (U.S.) International Organizations Immunities Act,4 and Section 202(a) of the (U.S.) Communications Act, 1934, as amended.5 At the request of the Secretary of the Treasury, acting in his capacity as Chairman of the National Advisory Council on International Monetary and Financial Problems (NAC),6 the NAC was granted leave to intervene and participate in the proceedings, which the NAC did. In addition, at the request of the Hearing Examiner, a member of the legal staff of the State Department appeared to give testimony.

Most of the Initial Decision of the Hearing Examiner deals with that part of the complaint of the Fund and Bank which was based upon their charters. On this aspect of the case, the Hearing Examiner decided in favor of the Fund and Bank. As far as the complaint was based on the International Organizations Immunities Act and Section 202(a) of the Communications Act, 1934, as amended, the Hearing Examiner found for the cable companies. However, this did not affect his other findings, with the result, therefore, that the Fund and Bank have succeeded, at this stage of the proceeding, in establishing that they are entitled to foreign governmental rates.

It will be useful, before summarizing the Initial Decision of the Hearing Examiner, to refer to three provisions of the Fund Agreement and an interpretation of one of them which has been adopted by the Executive Directors.7 Under Article IX, Section 7,

The official communications of the Fund shall be accorded by members the same treatment as the official communications of other members.



Section 10 of the same Article directs that:

Each member shall take such action as is necessary in its own territories for the purpose of making effective in terms of its own law the principles set forth in this Article and shall inform the Fund of the detailed action which it baa taken.8



Section 11 of the Bretton Woods Agreements Act has given “full force and effect” to Article IX, Section 7, in the United States, its territories, and possessions.

Article XVIII gives the Fund the power to interpret its own Articles:


	Any question of interpretation of the provisions of this Agreement arising between any member and the Fund or between any members of the Fund shall be submitted to the Executive Directors for their decision.…



	In any case where the Executive Directors have given a decision under (a) above, any member may require that the question be referred to the Board of Governors, whose decision shall be final. Pending the result of the reference to the Board the Fund may, so far as it deems necessary, act on the basis of the decision of the Executive Directors.




At the request of the NAC, the Executive Director for the United States raised certain questions in the Fund with respect to Article IX, Section 7, in answer to which the Executive Directors adopted an interpretation of that provision under Article XVIII. The gist of the interpretation was as follows:9

(a) Article IX, Section 7 applies to rates charged for official communications of the Fund.



(b) A member which exercises regulatory powers over the rates charged for communications is not discharged of its obligation under the provision because the facilities for transmitting communications are privately owned or operated.



(c) The obligation under the provision is not satisfied if official communications of the Fund may be sent only at rates which exceed the rates accorded the official communications of other members in comparable situations. For example, the obligation of member A is not satisfied if the rate charged the Fund for its official communications from the territory of member A to the territory of member B exceeds the rate charged member B for its official communications from the territory of A to that of B.



The major aspects of the Hearing Examiner’s Initial Decision may be summarized as follows:

(1) The Articles of Agreement of the Fund and the Bretton Woods Agreements Act

(i) The meaning of “treatment”

The “United States, in accepting the Articles of Agreement of the Fund, entered into an executive agreement authorized by Congress, with the result that the Articles became the law of the land. Executive agreements have a dignity similar to that of treaties, which are expressly made the law of the land by clause 2 of Article VI of the United States Constitution. Moreover, the Bretton Woods Agreements Act had expressly made Article IX, Section 7, of the Fund Agreement part of the domestic law of the United States. The United States was thus clearly bound by Article IX, Section 7, and the principal question, therefore, was whether “treatment” in that provision embraced rates or, as was contended by the cable companies, was confined to such matters as priorities and freedom from censorship.

The history of the drafting of Article IX, Section 7, gave no assistance on this question, although the language of the provision itself was broad and general enough to include rates. The Convention on Privileges and Immunities of the United Nations and the Convention on Privileges and Immunities of the Specialized Agencies had been acceded to by a number of countries, although not by the United States. These Conventions contained provisions which expressly included rates in the concept of the “treatment” of communications. At the very least, this indicated that a substantial number of countries regarded the subject of rates as properly comprehended by the term “treatment.”

(ii) The effect of the interpretation

Any uncertainty on the question in issue was dispelled by the Fund’s interpretation under Article XVIII. “This procedure for issuing interpretations binding member governments does indeed appear novel,” said the Hearing Examiner, “but it also appears to point the way toward speedy, uniform and final interpretations.” Interpretations under Article XVIII bound the United States because it had accepted the Articles of Agreement. Moreover, this had been recognized by Congress which, in Section 13 of the Bretton Woods Agreements Act, had directed the Governor and Executive Director of the Fund appointed by the United States to obtain an interpretation from the Fund as to its authority to use its resources for certain purposes, and if the Fund interpreted its authority to extend to any of these purposes, to propose and support an amendment of the Agreement negativing such authority.

The record in this proceeding included two letters from the Department of State signed by the Deputy Legal Adviser. These letters declared that the United States was obliged to conform to the provisions of the Fund Agreement, including the one which related to its interpretation. The United States was thus bound to act in accordance with the interpretation of Article IX, Section 7. The Hearing Examiner stated that he had reached his conclusion independently of these communications from the Department of State. However, the view of the Department was entitled to great weight and constituted an additional basis for his conclusion.

(iii) Formal objections to the interpretation by defendants

The cable companies advanced three objections to the particular interpretation in issue. First, the NAC had exceeded its authority in requesting the United States Executive Director to secure the interpretation. The Hearing Examiner held that the NAC had ample authority to make the request.

Second, the interpretation was ultra vires because the question with which it dealt did not arise between members or between any member and the Fund, but between private companies and the Fund. The Hearing Examiner held, however, that the meaning of the term “treatment” concerned all of the members of the Fund. The interpretation was expressly requested by the United States Executive Director in order to ensure uniformity of understanding among all members. It was true that the interpretation would affect private companies, but this could not limit the interpretation procedure of Article XVIII.

Third, the interpretation was not final because it could be appealed to the Board of Governors of the Fund. The Hearing Examiner was equally unable to accept this contention. The interpretation was adopted without a single dissenting vote, and all member governments had been formally notified of it. For the United States, the NAC had indicated that it had no intention of appealing to the Governors, and no other member government had taken any steps to initiate an appeal.

(iv) Alleged conflict with International Telecommunications Convention

The cable companies argued that the Fund’s interpretation of its Articles conflicted with the International Telecommunications Convention (signed at Atlantic City on October 2, 1947) and the Telegraph Regulations annexed thereto (adopted at the Paris Administrative Telegraph Conference, 1949). The Convention and Regulations provide for priority for “Government telegrams” but declare that they shall be charged as ordinary private telegrams. The definition of “Government telegrams” includes the telegrams of the United Nations, but not of the Fund or Bank or any other Specialized Agencies of the United Nations. The defendants thus argued that the earlier treaty, the Fund Agreement, had been superseded by the later conventions on telecommunications so far as concerned cable rates.

The Hearing Examiner held that, notwithstanding this conflict, the United States was bound to honor its obligations under the Fund Agreement as interpreted by the Executive Directors. The parties to the two sets of international agreements (Fund and telecommunications) were not identical, and the subject matters were in different fields. There was no evidence of a specific intent to override or limit the privileges or immunities in the Fund’s charter in the subsequent international conventions on telecommunications.

(v) Reciprocity

American cable companies granted reduced rates to the outbound messages of foreign governments where the telegraph authorities in the foreign country agreed to a division of the tolls on the basis of reduced rates. The Common Carrier Bureau of the FCC had pointed out that the cable companies might suffer a loss if they were bound to concede reduced rates for Fund cables to any country in which their foreign correspondents refused to settle on the basis of the lower tolls. The Bureau, though not questioning the binding effect of the interpretation on the United States Government and all its agencies, proposed that the cable companies be required to give special rates only where their foreign correspondents agreed to settle on that basis and granted such rates for messages inbound to the United States. Otherwise, argued the Bureau, the United States would be making a unilateral grant whereas all members of the Fund should have an equal and reciprocal obligation.

The Hearing Examiner did not agree. If the United States Government had an obligation, it should perform it, at least initially, independently of the compliance of other members. Furthermore, what was involved was not simply an exchange of privileges among a number of countries, but also the rights of the Fund as an entity distinct from its members.

(2) International Organizations Immunities Act

On July 12, 1946, the President of the United States, by Executive Order No. 9751, designated the Fund, among other international organizations, as an organization entitled to enjoy the privileges and immunities provided for by the International Organizations Immunities Act. Section 2 of that Act directed that “the treatment of official communications, the privileges, exemptions, and immunities to which international organizations shall be entitled shall be those accorded under similar circumstances to foreign governments.” The Fund relied on this provision as a further basis for its claim.

The Hearing Examiner dealt only briefly with this aspect of the Fund’s case. Since the Fund had succeeded on that part of its case which was based on the Articles of Agreement, consideration of its other contentions had little practical significance. The Hearing Examiner conceded that the language of Section 2 of the International Organizations Immunities Act was broad enough to embrace rates. However, he was unable to reach the conclusion that it did include rates mainly because of an expression of opinion by the Department of State very soon after the Act was passed that rates were not intended to be within the scope of the section.10

(3) Section 202(a), Communications Act, 1934

Section 202(a) of the Communications Act, 1934, prohibits the making of any unjust or unreasonable discrimination in charges for like communication services. The Fund argued that, since the revised tariffs proposed by the defendants would continue to make reduced rates available to the United Nations, this was discriminatory against the Fund. This aspect of the case also was briefly disposed of by the Hearing Examiner. His main reason for not accepting the Fund’s argument was that the telecommunications conventions already referred to appeared to contemplate a difference between the rights of the United Nations and the rights of other international organizations.

There has also been a reference to the privileges and immunities of the Fund and Bank in a case instituted by another specialized agency of the United Nations, the International Refugee Organization (IRO). In International Refugee Organization v. Republic Steamship Corporation, the IRO brought suit against a Panamanian corporation in a federal district court for fraudulent breach of contract, and the question in issue was whether the federal courts had jurisdiction to entertain the suit. The court of first instance, in deciding that it did not have jurisdiction,11 pointed out that the plaintiff’s references to the Fund and Bank were not conclusive, since for them the question was specifically settled by Section 10 of the (U.S.) Bretton Woods Agreements Act:

For the purpose of any action which may be brought within the United States or its Territories or possessions by or against the Fund or the Bank in accordance with the Articles of Agreement of the Fund or the Articles of Agreement of the Bank, the Fund or the Bank, as the case may be, shall be deemed to be an inhabitant of the Federal judicial district in which its principal office in the United States is located, and any such action at law or in equity to which either the Fund or the Bank shall be a party shall be deemed to arise under the laws of the United States, and the district courts of the United States shall have original jurisdiction of any such action. When either the Fund or the Bank is a defendant in any such action, it may, at any time before the trial thereof, remove such action from a State court into the district court of the United States for the proper district by following the procedure for removal of causes otherwise provided by law.



It may be noted that, on appeal by the IRO, the jurisdiction of the federal courts was sustained.12 It was held that since, under Section 2(a) of the (U.S.) International Organizations Immunities Act, Congress had provided that organizations such as the IRO shall “to the extent consistent with the instrument creating them, possess the capacity … (iii) to institute legal proceedings,” this must mean that the organizations could go into the courts, and the only courts whose doors Congress could open were the federal courts. The court quoted with approval a dictum from another case to the effect that:

The broad purpose of the International Organizations Immunities Act was to vitalize the status of international organizations of which the United States is a member and to facilitate their activities. A liberal interpretation of the Act is in harmony with this purpose.





Unenforceability of Certain Exchange Contracts

In the earlier article in Staff Papers, an account was given of the Fund’s interpretation under Article XVIII of the first sentence of Article VIII, Section 2(b). This latter provision declares that:

Exchange contracts which involve the currency of any member and which are contrary to the exchange control regulations of that member maintained or imposed consistently with this Agreement shall be unenforceable in the territories of any member.…



The effect of the interpretation, it was explained, was that judicial or administrative authorities in member countries must not lend their assistance to the enforcement of exchange contracts falling within the provision. They can no longer ignore the exchange control regulations of other members and give such assistance on the ground that the exchange control regulations are against the public policy (ordre public) of the forum or because those regulations are part of a law which, under the private international law of the forum, does not govern the contract or its performance.

The neglect of Article VIII, Section 2(b), and its interpretation which was noted in the earlier article continues to be a feature of decided cases. Perutz v. Bohemian Discount Bank in Liquidation13 may be cited as an example. The plaintiff in that case was the administratrix of the estate of her deceased husband, who had been an employee of a Czechoslovak banking corporation, the predecessor of the defendant. The husband had been a citizen and resident of Czechoslovakia and had entered into a contract in Prague with his employer under which he was entitled to a pension of 6,000 Czechoslovak korunas per month payable at the employer’s Prague office. The husband left Czechoslovakia in November 1940, became a citizen and resident of the United States, and died there on June 12, 1949. Pension payments were made up to October 31, 1942. Before his death, the husband had obtained an attachment of the defendant’s dollar funds in New York, and the present action was to recover the dollar equivalent of the korunas due in respect of the period from November 1, 1942. At all times, including the date when the contract was entered into, Czechoslovak exchange control regulations prohibited payments to nonresidents, in domestic or foreign currency, without the license of the exchange control authorities. Korunas had been deposited by the defendant in a blocked account in Czechoslovakia in the name of the husband, but withdrawals could not be made unless licensed. No license for payments from the account or in any other form had been granted.

The defendant relied, inter alia, on Article VIII, Section 2(b), of the Fund Agreement, the rationale of which was explained in its brief as follows:

… Under the Bretton Woods Agreement these restrictions are recognized. These restrictions forbid payment to the plaintiff. We feel that it is not the province of our courts to attempt to invalidate such restrictions by ordering payments out of the funds of the defendant to the plaintiff….

In order to develop trade and commerce between the nations it is vitally necessary that foreign countries with a limited amount of dollars be enabled to use these dollars for current business, the importations of such goods as are deemed essential and the payment of such expenditures as may be necessary to stimulate their economy.

The foreign exchange restrictions are enacted for that purpose. If, however, they should be disregarded by our courts it would be impossible for such foreign countries to conduct any business with the United States or to maintain any deposits here for the purpose of current trade. The limited amount of these dollars could not possibly cover internal obligations in crowns or in the currency of whatever the foreign country might be. Any dollars which become available to such foreign country or to any of its nationals could immediately be attached and taken by creditors whose aggregate credits far outnumber the limited dollar resources of said country. This would effectually and completely stop any current banking or foreign trade by said country or its citizens.



The New York court of first instance14 dismissed the plaintiff’s complaint, but did so for reasons which did not derive from the Fund Agreement. It held that the deposit of korunas in the blocked account in Czechoslovakia in the husband’s name was a performance of the contract in accordance with Czechoslovak law, the law which governed the contract since Czechoslovakia was the country in which it was made and to be performed.

On appeal, this decision was reversed and judgment given for the plaintiff by a majority of three of the five judges. No reference to the Fund Agreement appears in the opinions of either the majority or the minority judges. All of the judges held that the payment into the blocked account had not constituted performance of the contract. It was no more than an acknowledgment of the debt. The majority relied upon expert evidence to the effect that under Czechoslovak law, including the exchange control regulations, a license would be required before a judgment could be executed, but there was nothing to prevent a plaintiff from bringing an action and obtaining judgment in Czechoslovakia or elsewhere even though a license permitting payment had not been granted. Under Czechoslovak law, therefore, and under New York law, too, the plaintiff could get a judgment establishing the defendant’s liability. It then followed, the majority held, that the judgment could be satisfied from the defendant’s New York funds which had been attached. There was no reason why execution should be stayed until a Czechoslovak license was granted. Czechoslovak currency regulations could have no control over funds situated in New York. Nor could they affect remedial or procedural matters, since these are regulated by the law of the forum. To hold otherwise would give “undue” effect to foreign law.

The two minority judges agreed that the plaintiff could and should have judgment, since if the complaint were dismissed this would defeat any subsequent suit in New York, Czechoslovakia, or elsewhere. However, the fact that the plaintiff could sue in New York should not give her greater rights than she would have enjoyed had she sued in Czechoslovakia, the place where the contract was made and to be performed. Accordingly, the minority judges, although willing to enter judgment for the plaintiff in terms of dollars, the only currency in which an American court can award judgment, would, nevertheless, have stayed execution until the plaintiff obtained a Czechoslovak license. At the same time, the minority would have continued the warrant of attachment of the defendant’s funds to the extent of the judgment until payment was made.15



Capital Controls

In Cotz and Lips v. S.A. Union Versicherung,16 the Fifth Chamber of the Civil Tribunal of Antwerp has discussed the problem of the international recognition of capital controls. In this case, also, no mention was made by the court of Article VIII, Section 2(b). However, the court did concern itself with the impact of the Fund Agreement, and found that another provision in the Articles required the recognition of the exchange control regulations of another member of the Fund.

In July 1934, the Union Company of Prague authorized the firm of Voorhoeven and Schouten of Amsterdam to enter into certain insurance contracts in the Netherlands on its behalf. Voorhoeven entered into such contracts on behalf of Union, but, because of wartime circumstances and postwar financial measures, claims of the insured under the contracts had not been paid. Some of the contracts were entered into by Voorhoeven with the firm of Catz and Lips of Rotterdam as agents for the insured. Catz and Lips gave credit notes to the insured for the amounts of their claims against Union. On January 1, 1948 the insured assigned their rights against Union to Catz and Lips, and Voorhoeven executed an acknowledgment of the indebtedness of Union to Catz and Lips. Voorhoeven had no funds of Union in their possession. Catz and Lips sought, therefore, to attach some funds of Union held by an agent of Union in Antwerp.

The court found that the assignment by the insured to Catz and Lips was valid and that Voorhoeven had the authority to sign the acknowledgment of indebtedness of Union to Catz and Lips. Nevertheless, Catz and Lips could not succeed. An agreement of November 15, 1946 between Czechoslovakia and the Netherlands prohibited the transfer of funds from one contracting country to the other whenever the payment was in respect of debts incurred prior to December 20, 1945, which was the case with the claims of the insured against Union. This agreement was concluded, the court said, “in execution” of the Fund Agreement, Article VI, Section 3 of which declares that “members may exercise such controls as are necessary to regulate international capital movements.” 17 Czechoslovakia, Belgium, and the Netherlands were all members of the Fund. Catz and Lips in the Netherlands would not have been able to obtain direct payment from Union in Czechoslovakia.18 They could not secure indirect satisfaction by getting an order for the transfer of Union’s funds in Belgium to the Netherlands. This would be contrary to the laws of all three countries.19

The Catz and Lips case may be taken to support the following suggestion by a leading authority on monetary law:

A similar duty [i.e., to the duty of members under Article VIII, Section 2(b) of the Fund Agreement] may flow from treaties even in those cases in which they have not been incorporated into the law of England. As has been pointed out, the Bretton Woods Agreement does not express or imply a duty to establish restrictions of capital transfers, but merely grants the power to do so, and in its exercise the United Kingdom has undertaken in a number of Agreements to prevent unauthorized capital transfers. Where such an obligation exists, is it not for an English court a matter of public policy to ensure its implementation, even though the treaty does not form part of English law? It is submitted that the answer should be in the affirmative and that it is this ground which should lead in many cases to the dismissal of actions of the type exemplified by Kahler v. Midland Bank Ltd., and Frankman v. Zivnostenska Banka.20



The Catz and Lips case goes even further than this suggestion, since it was the court of a third member of the Fund, Belgium, which recognized the capital controls established by an agreement between two other members, Czechoslovakia and the Netherlands.21



Gold Subsidies

Toward the end of 1947, the Canadian Government consulted the Fund on a subsidy which it proposed to pay to its gold producers. As a result, on December 11,1947, the Fund issued two statements to its members, a general statement of policy on subsidies to gold producers, and a statement dealing with the particular proposal of the Canadian Government. The Canadian plan was later embodied in a statute, the Emergency Gold Mining Assistance Act, 1948.22 This Act has now been involved in two cases decided by the Manitoba courts, San Antonio Gold Mines Ltd. v. Attorney-General for Manitoba and Jeep Gold Mines Ltd. v. Attorney-General for Manitoba.23

Where a member of the Fund wishes to grant a subsidy to its gold producers, the main problem which arises under the Fund Agreement is whether the contemplated subsidy is consistent with Article IV, Section 2:

Gold purchases based on par values.—The Fund shall prescribe a margin above and below par value for transactions in gold by members, and no member shall buy gold at a price above par value plus the prescribed margin, or sell gold at a price below par value minus the prescribed margin.24



Clearly, the payment of a subsidy to gold producers by a government which is purchasing the output of those producers may amount to the payment of a price in excess of the par value plus the prescribed margin. It must be decided, therefore, when a subsidy has this effect within the intent of Article IV, Section 2. For the understanding and solution of this problem, reference must be made to the history of the drafting of the provision at the Bretton Woods Conference,25

It is apparent from the documents of the Conference that, in the drafting of the provision, there were two main competing proposals with respect to subsidies for gold producers. On the one hand, there were proposals that the provision should be subject to some form of express exception in favor of bonuses for domestic producers. On the other hand, there was support for a provision which would incorporate no exceptions of any kind. The result was a compromise. No explicit exception was made in Article IV, Section 2 for any particular practice for the encouragement of gold production. At the same time, however, it was recorded in the Committee reports of the Conference that the provision did not prevent members from encouraging their gold mining industries “by means other than paying a higher price,”26 and it was noted further that this “reconciled the different views and tendencies.”27

The history of the drafting of Article IV, Section 2, makes it impossible, therefore, to give the word “price” in that provision either of two otherwise defensible meanings. But for the legislative history, it might have been possible to conclude that the “price” is simply the quid pro quo which changes hands in the transaction of purchase and sale. “Price” would then mean the pecuniary consideration embodied in the contract of purchase and sale. On this view, all subsidies (except the “subsidy” involved in the single payment of a higher consideration in the contract of purchase and sale), whatever their form, would never constitute part of the “price.” Such a view, however, would amount to the complete acceptance of one of the competing proposals which was urged in the drafting of the provision, but which was obviously not accepted in full.

If it had been intended that domestic gold production might be encouraged by any form of subsidy, there would be no reasonable explanation for the refusal at Bretton Woods to accept the proposal that express exception should be made in favor of domestic gold production. Nor would there have been any reason for adopting the formula of the Committee report that a member may encourage gold production by any means other than paying a higher price, or for the statement that the language of the provision represents a reconciliation of competing views.

The other view of “price,” which might have been possible but for the record of the deliberations of the Conference, is that the drafters intended the word to embrace all financial benefits granted to its gold producers by a member which purchases their output from them. On this view, all forms of subsidy would be part of the “price,” and if the result were to increase what the gold producers receive from their government beyond the equivalent of US$35 per ounce plus the prescribed margin, the member would be acting inconsistently with its obligation under Article IV, Section 2. However, the records of the Conference nowhere state that subsidies are to be invalid as such. It is true that there was agreement not to include an express authorization for bonuses, but at the same time care was taken to avoid any statement that Article IV, Section 2, prohibits financial aid. The formula which was adopted (“encouraging local gold mining by means other than paying a higher price for gold”) seems to have been drafted with the deliberate intention of avoiding any statement that financial aid would necessarily be in violation of Article IV, Section 2.

The conclusions drawn by the Fund were that the drafters did not intend to accept as valid or reject as invalid all forms of subsidy, and that, with one exception, abstract or automatic tests could not be established to differentiate among subsidies for the purposes of Article IV, Section 2. The one exception is that any subsidy which takes the form of a uniform payment per unit of gold would be regarded as part of the price. Subject to this exception, the Fund must determine, on a case to case basis, whether, on a reasonable view of the circumstances of each case, a proposed subsidy so resembles “price” that it must be considered as part of the “price.”

These conclusions were incorporated in the general statement of policy of December 11, 1947:

The International Monetary Fund has a responsibility to see that the gold policies of its members do not undermine or threaten to undermine exchange stability. Consequently every member which proposes to introduce new measures to subsidize the production of gold is under obligation to consult with the Fund on the specific measures to be introduced.

Under Article IV, Section 2 of the Articles of Agreement of the Fund members are prohibited from buying gold at a price above parity plus the prescribed margin. In the view of the Fund, a subsidy in the form of a uniform payment per ounce for all or part of the gold produced would constitute an increase in price which would not be permissible if the total price paid by the member for gold were thereby to become in excess of parity plus the prescribed margin. Subsidies involving payments in another form may also, depending upon their nature, constitute an increase in price.

Under Article IV, Section 4(a) each member of the Fund, “undertakes to collaborate with the Fund to promote exchange stability, to maintain orderly exchange arrangements with other members, and to avoid competitive exchange alterations.” Subsidies on gold production regardless of their form are inconsistent with Article IV, Section 4(a) if they undermine or threaten to undermine exchange stability. This would be the case, for example, if subsidies were to cast widespread doubt on the uniformity of the monetary value of gold in all member countries.

Subsidies which do not directly affect exchange stability may, nevertheless, contribute directly or indirectly to monetary instability in other countries and hence be of concern to the Fund.

A determination by the Fund that a proposed subsidy is not inconsistent with the foregoing principles will depend upon the circumstances in each case. Moreover, the Fund may find that subsidies which are justified at any one time may, because of changing conditions and changing effects, later prove to be inconsistent with the foregoing principles. In order to carry out its objectives, the Fund will continue to study, and to review with its members, their gold policies and any proposed changes, to determine if they are consonant with the provisions of the Fund Agreement and conducive to a sound international policy regarding gold.



The subsidy which the Canadian Government proposed to pay and which was subsequently elaborated and enacted in the Emergency Gold Mining Assistance Act took the following form: Assistance would be given for a period of three years beginning on December 1, 1947, provided that in any year the production of gold was not less than 70 per cent of the value of the total output of the mine. For each mine, the size of the subsidy would be determined by taking half the amount by which current production costs exceeded $18 per fine ounce. For example, if costs were $28, the subsidy would be $5, i.e., half of $10. This sum would be paid only in respect of production in excess of two thirds of the output during a base year which ended on June 30, 1947. New mines would be paid a subsidy on their entire production for the first year, and for the subsequent two years on the amount by which current production exceeded two thirds of the output during the first year.

It will be observed that this plan did not involve the payment of a fixed amount for each additional unit of production. Variable amounts were to be paid, were to help meet the increased costs of production, and were to be dependent on the actual costs incurred by each mine. The Fund’s views on this proposal were expressed in the following statement:

The Canadian Government has consulted with the Fund regarding its proposed gold production subsidy and has today made an announcement on this subject. The Fund has examined the present Canadian proposal in the light of its own general statement of policy published today. The Fund has determined that in the present circumstances the proposed Canadian action is not inconsistent with the policy stated by the Fund.



The issue in the two Canadian cases was whether the plaintiffs, operators of certain gold mines, were liable to pay royalty tax under the Manitoba Royalty and Tax Act28 in respect of the subsidy received by them under the Emergency Gold Mining Assistance Act. The royalty tax was payable on “the income derived from the operation of the mine,” and “income” was defined as “net profit derived… from mining operations.” “Net profit” was to be ascertained by deducting certain specified expenses, payments, and allowances from “the gross revenue from the output of the mine.” The problem, therefore, was whether the subsidy paid by the Dominion Government was part of the “income” of the plaintiffs for the purposes of the Provincial statute. The problem of “income” was not the same as the Fund’s problem of “price,” but there is nevertheless a certain similarity between them, which extends, moreover, to the solutions adopted. The Manitoba King’s Bench and Court of Appeals held that the subsidy was not “income.” Canada’s adherence to a fixed price for gold and the increased cost of production had made it necessary to give aid to gold mines in order to enable them to remain in operation. The subsidy was not paid in respect of all gold produced in Canada. Moreover, it was paid after production, in relation to the costs of production, and for the purpose of overcoming operational deficits. Thus, although the subsidy might be income derived “as a result” of the operation of the mine, it was not “income derived from the operation of the mine” within the meaning of the Manitoba royalty tax statute.

The decision of these cases did not involve any discussion of the Fund Agreement or the Fund’s statements on gold subsidies. It appears that an attempt was made on behalf of the Attorney-General for Manitoba to base an argument on the Fund’s statements. However, the only reference to them in the judgments is the following paragraph in the opinion of the Chief Justice of the King’s Bench: 29

At the opening of the trial Mr. Allen tendered in evidence the Annual Report of the International Monetary Fund, April 30, 1948, pp. 79, 80, and 81. These were two appendices: VI—Statement on Gold Subsidies communicated to all members, and VII—Fund’s Statement on the Canadian Government’s proposed gold production subsidy communicated to all members. Mr. Haskin objected to the admissibility of these and it was arranged that these parts of the document should be admitted subject to his objection. Mr. Allen did not refer to them in his argument. I am satisfied they were not admissible and have disregarded them.



Presumably, the reason for this view is the strictness of the English rules, followed in Canada, excluding extrinsic aids in the interpretation of statutes.30



The Fund Agreement in the Courts— III*

THREE CASES of importance are discussed in this installment of the survey of cases involving the Articles of Agreement of the International Monetary Fund.1 These have been decided by the International Court of Justice, the New York Court of Appeals, and the U.S. Federal Communications Commission. The issues relate to the right of a country to impose exchange control, the recognition by members of the Fund of the exchange control regulations of other members, and the privileges and immunities of the Fund.



Exchange Control

The validity under public international law of exchange control in the French zone of Morocco was one of the issues raised by the parties in the Case Concerning Rights of Nationals of the United States of America in Morocco (France v. United States of America), which was decided by the International Court of Justice on August 27, 1952.2 The arguments of both France and the United States on this aspect of the case constitute the most exhaustive discussion so far of the effect on exchange control of the Articles of Agreement of the International Monetary Fund.

France had submitted the case to the International Court of Justice as the result of a protracted dispute with the United States in which the latter had contended that, under a complex series of treaties affecting Morocco entered into over a period of many years, it was entitled to certain economic and extraterritorial rights which France had not observed. The disagreement between the two Governments had arisen soon after the establishment of the French Protectorate over Morocco under the Treaty of Fez of March 20, 1912,3 but had become more acute after the end of World War II. The last stage of the dispute, as far as it concerned one of the economic rights, was the result of a Decree of December 30, 1948 issued by the Resident General of the French Republic in Morocco (hereinafter referred to as the Decree).

The effect of the Decree was to restore certain regulations under which imports not requiring an official allocation of exchange (imports sans devises) were subjected to a system of licensing. It was declared that under these regulations licenses would be granted for only a limited list of goods. The Decree applied to all importers in Morocco, including U.S. nationals; and it applied to imports from all sources, save only that imports from France and other parts of the French Union might enter freely. The justification by France for the imposition of these regulations was that the regime of free importation that had preceded them had resulted in extensive illegal transfers of funds and an adverse effect on the franc4 The United States contended that the restrictions on imports by its nationals in Morocco and the discrimination in favor of France were contrary to treaty rights. It based its case on various treaties, including the General Act of Algeciras of April 7, 1906, a multilateral treaty defining the status of Morocco which recognized the principle of “economic liberty without any inequality”. The United States also relied on treaties between Morocco and a number of countries which guaranteed the right to import into Morocco, and on a most-favored-nation clause in a treaty of its own with Morocco, dated September 16, 1836. To settle the controversy, France asked the Court to declare that U.S. nationals in Morocco were subject to the Decree without the prior consent of the United States, and that the Decree was in conformity with the economic system that applied to Morocco under the conventions binding on the United States and France. For its part, the United States requested the Court to find that the application of the Decree to U.S. nationals without the consent of the United States violated its treaty rights and was a breach of international law.

(1) The French Memorial

The arguments of both parties included detailed discussions of the validity of exchange control, but these arguments will be summarized here only insofar as they relied upon or were related to the Fund’s Articles of Agreement. The arguments will be set forth approximately in the order in which they were presented to the Court, so as to give some impression of the development of what was in effect a broad colloquy between the parties on the Fund Agreement.

The essence of this part of the French case was as follows:

… the Government of the United States claims to find in the General Act of the International Conference of Algeciras of April 7th, 1906, proof that France, in her conduct of affaira in Morocco, had departed from the principle of economic liberty without any inequality, which is lard down in the Preamble of that diplomatic instrument. According to the Government of the French Republic, the actual meaning of the principle of economic liberty without any inequality must be determined in the light of the information revealed by international practice, as it is shaped by economic development and as it results from the interpretation of other treaties containing the same principle. The great international instruments by which the States, after the last conflict, tried to restore the freedom of exchanges and to eliminate discrimination (in particular, the Agreements of Bretton Woods of July 22nd, 1944, the Agreements on customs tariffs and trade of October 30th, 1947, and the Charter of Havana of 24th March 1948) authorize a State to take such measures as are necessary to avoid a crisis which would gravely threaten the foundations of its economic equilibrium and its monetary stability.5



This contention was elaborated by France in four propositions set forth in the Memorial submitted by it to the Court.6

(i) A system of equality of treatment does not preclude the institution of exchange control. Monetary or economic disorders may rapidly and fundamentally shake the stability and order of a State. Therefore, a State is and must be free to regulate its monetary system and foreign trade in order to defend itself against such a threat. When the exchange resources of a State are inadequate, it is a vital necessity for it to introduce exchange control. Any limitation on this freedom of action that a State may have accepted must be construed restrictively. Various postwar international conventions have recognized the unavoidable necessity for States to organize their scarce means of payment as a stage in the progress toward freedom of trade and convertibility of currencies. The Bretton Woods Agreement is the basic international instrument which defines the obligations of member States in monetary matters. It establishes a principle of liberty without inequality because one of its general purposes is to facilitate the expansion and balanced growth of international trade and because it prohibits exchange restrictions and discriminations. Nevertheless, various provisions in the Agreement recognize the need for exchange control and authorize its imposition. Article XIV, Section 27 provides generally for exchange control during the whole of the postwar transitional period. Other provisions deal with special cases, such as Article VII, Section 3(a) and (b),8 which applies where the Fund declares that a currency is scarce. Moreover, there are circumstances in which the imposition of exchange control is compulsory, as in the case of an excessive outflow of capital (Article VI, Section 1 (a))9.

The right of a State to impose exchange control, as recognized by the Fund Agreement and other international agreements, is not denied to Morocco because it has undertaken a commitment of equal treatment in its commercial relations with other countries. The principle of equal treatment as provided for in the Act of Algeciras in vague and general terms was intended only to prevent the creation of special privileges. The Fund Agreement does not and was not meant to create such privileges. It establishes principles and institutions for all members. Thus, there is no conflict between the Act of Algeciras and the Fund Agreement.

(ii) The right of Morocco to impose exchange control has been recognized. Jt has been recognized because the Fund Agreement is binding on Morocco under Article XX, Section 2(g).10 It cannot be argued that the drafters intended to exclude from that provision protectorates or colonies subject to a system of equal treatment, because the drafters expressly included mandated territories, and these are always subject to such a system, The notification by France under Article XIV, Section 311 informing the Fund that France intended to take advantage of Article XIV, Section 2 during the transitional period applied to all French protectorates, including Morocco. The Fund received the notification without reservation, and therefore impliedly accepted the institution of exchange control in Morocco. Furthermore, the United States itself had accepted the need for exchange control in Morocco in various policies, agreements, and communications.

(iii) Exchange control can legitimately extend to the prohibition of imports sans devises. The Fund Agreement and other international agreements specify the circumstances in which exchange control is justified, and the aims to be achieved by it, but, generally speaking, do not limit or otherwise prescribe the manner in which it may be exercised. Provided that a State does not go beyond the general principles of any relevant treaty, it may determine for itself how it will adapt its exchange control regulations to changing requirements. The prohibition or limitation of imports sans devises is a normal feature of exchange control and circumstances may make it necessary.12 It had been found necessary in Morocco in order to prevent such violations of exchange control as illegal transfers for the purpose of acquiring exchange on the Paris parallel market with which to pay for imports into Morocco.

(iv) The prohibition of imports sans devises, except from France and the French Union, is not a discrimination against the United States which is contrary to public international law. To hold otherwise would be to condemn exchange control as a whole, because it never applies uniformly but is always exercised in relation to the availability of each currency. France intends to reduce exchange control as much as possible, but the dollar is scarce in Morocco whereas the means of making payments to France are not. Inasmuch as adoption of the Decree was dictated by financial necessities, and not by discriminatory or protectionist policies, it did not constitute an unjust discrimination against the United States.

(2) The U.S. Counter-Memorial

In its Counter-Memorial the United States reviewed the treaties and diplomatic negotiations affecting Morocco and concluded that the United States is guaranteed a regime of free trade without restrictions on imports. The Decree is a violation of this guarantee unless two conditions are met. First, it must be shown that the Fund Agreement and other later treaties cited by France supersede or abrogate the earlier treaties. Secondly, in view of the rule of international law that treaties affect only the parties to them, it must be shown that the later treaties are binding on both the United States and Morocco.

The United States and Morocco are both bound by the Fund Agreement. France entered into the Fund Agreement in respect of Morocco under Article XX, Section 2(g). There are no express terms in the Agreement that modify previous treaty provisions forbidding prohibitions on imports. Abrogation by implication cannot be lightly assumed. To sustain the argument of implied abrogation, it is necessary to show that the Fund Agreement confers on Morocco a legal right or obligation to impose exchange control and that exchange control necessarily leads to the control of all imports, including imports sans devises.

One of the fundamental purposes of the Fund is “To assist… in the elimination of foreign exchange restrictions which hamper the growth of world trade” (Article I(iv)). By joining the Fund, therefore, countries commit themselves in principle to the elimination of exchange control. This purpose is furthered by the general obligation of Article VIII, Section 2(a), under which “Subject to the provisions of Article VII, Section 3(b), and Article XIV, Section 2, no member shall, without the approval of the Fund, impose restrictions on the making of payments and transfers for current international transactions.” Thu3, Article VIII, Section 2(a), as well as Article I, sets its face against exchange control, subject however to two exceptions. One of these is Article XIV, Section 2, which France describes as a provision authorizing exchange control. However, this provision neither empowers nor compels Morocco to have exchange control. It merely recognizes the fact that exchange control is in existence, and gives the option to a country to maintain it for a transitional period instead of abolishing it at once under Article VIII. In other words, Article XIV, Section 2 creates no rights or obligations except the negative right of option not to become bound at once by the provisions prohibiting exchange control. This interpretation is supported by Article XIV, Section 3.

The view that Article XIV, Section 2 is a positive provision authorizing exchange control would mean that the legal authority to have exchange control originates in and depends upon that provision. But the parties obviously had this authority before the Agreement took effect, and this explains why it was necessary to draft an agreement to eliminate exchange restrictions. Thus, until, as provided in Article XIV, Section 3, a country accepts the obligations of Article VIII, it is simply exercising the legal authority to control its exchange which it enjoyed before the Fund Agreement took effect. The one case in which it may be conjectured that Article XIV, Section 2 would be the direct source of authority would be the hypothetical one in which a country first unqualifiedly accepts the obligations of Article VIII and subsequently is permitted by the Fund to have exchange control under Article XIV.

The second reservation to the prohibition of exchange control in Article VIII, Section 2(a) is the case covered by Article VII, Section 3(b). France cites this provision as one which authorizes control when the Fund considers that a certain currency is scarce. This formulation suggests that a country is authorized by Article VII, Section 3(b) to impose exchange control when it suffers from a shortage of a particular currency, but this is not the true meaning of the provision. Article VII, Section 3(b) permits exchange restrictions, not because a member country lacks a particular currency, but because the Fund has declared under Article VII, Section 3(a) that its own holdings of a currency are scarce. The Fund has never made any such declaration, so that Article VII, Section 3(b) cannot be construed as conferring authority on Morocco to control its exchange.

There is a similar ambiguity in the reference by France to Article VI, Section 1(a) as an example of a provision which makes it compulsory for a country to have exchange control. This provision does not mean that a country must have exchange control whenever capital outflows threaten its financial position. As in the case of Article VII, Section 3(b), it is the financial position of the Fund, and not of member countries, that is at issue. Article VI, Section 1(a) seeks to protect the resources of the Fund from drawings by members to meet a large or sustained outflow of capital. The Fund has never invoked this provision either, and again, therefore, it cannot be regarded as conferring authority on Morocco to impose exchange control.

The United States concluded that there is nothing in the Fund Agreement or any of the other international agreements relied upon by France to support the proposition that they are the source of any right or duty on the part of Morocco to impose exchange control. Therefore, the argument of implied abrogation or supersession of earlier treaty rights cannot succeed. Those treaty rights entitle U.S. nationals to import into Morocco without prohibitions, and as the Decree prohibits imports it is a violation of the treaty rights. There would be no violation only if, on the request of Morocco, the United States agreed to waive its rights.13

(3) The French Reply

In its Reply, France elaborated the argument that neither the Act of Algeciras nor the earlier treaties entered into by Morocco prevent such exchange control or import prohibitions as are necessary to maintain l’ordre public in Morocco and to transform it into a modern state. Exchange control adopted to cope with a serious shortage of foreign exchange is necessary for these purposes.

The argument based on the Fund Agreement is not that it abrogates earlier treaties or makes exchange control legal where it is otherwise illegal, or that exchange control was not legal in Morocco before the Fund Agreement took effect. The argument is that even a treaty which establishes a new general rule prohibiting exchange control nevertheless recognizes that there are circumstances, both before and after the termination of the transitional arrangements of Article XIV, Section 2, in which it is legitimate for any member or any territory under Article XX, Section 2(g) to have exchange control. For this reason France would reply to the views expressed by the United States on certain provisions of the Agreement even though Article XIV, Section 2 is in itself a sufficient recognition of the right of Morocco to have exchange control at this time.

The United States construes Article VII, Section 3(b) to refer to a scarcity of the Fund’s holdings of a currency and to apply only where the Fund makes a formal declaration of scarcity. But the scarcity of the Fund’s holdings of a currency must be preceded by a scarcity among members. The Fund has acknowledged a scarcity of U.S. dollars among members participating in the European Recovery Program and, although it has not formally declared the dollar scarce, it has adopted a more stringent measure in its decision of April 5, 1948 which announced that such members should request the purchase of dollars from the Fund only in exceptional or unforeseen cases.14

It is true that the Fund has not resorted to Article VI, Section 1(a), but this does not mean that the provision cannot apply to Morocco. It has not been applied only because Morocco has exchange control under Article XIV, Section 2; it would have been applied but for this fact.

The argument of the United States that Article XIV, Section 2 cannot be construed as a source of authority to have exchange control except where a country accepted the obligations of Article VIII and then requested the Fund to permit it to revert to Article XIV leads to a curious result. All that would be necessary to authorize Morocco to institute exchange control under Article XIV, Section 2 would be a purely symbolic interruption in the exchange control it has been maintaining.15

(4) The U.S. Rejoinder

The United States attacked the French concept of l’ordre public on various grounds, one of which was that it would enable a State unilaterally to modify or suspend its treaty obligations. The Fund Agreement does not support the view that a country can arbitrarily and unilaterally impose import prohibitions on the basis of financial considerations in disregard of anterior engagements. Article VIII, Section 616 deals with a possible conflict between exchange restrictions contemplated by the Fund Agreement and earlier treaty obligations, and in such a case requires prior consultation between the parties. France cannot rely on all of the benefits of the Fund Agreement and ignore the one obligation, that of Article VIII, Section 6, to which those benefits are subject. In the circumstances, therefore, all of the arguments of France based on the Fund Agreement become irrelevant.17

(5) French Oral Argument

To the argument of the Rejoinder based on Article VIII, Section 6, France replied, first, that that provision is subject to an express exception, Article VII, Section 5,18 which deals with scarce currencies, and the present case is governed by that exception. Article VII, Section 5 covers two cases of scarcity, the general scarcity of a currency under Section 1 and a scarcity of the Fund’s holdings of a currency under Section 3. An official declaration by the Fund is necessary only under Section 3. However, the Fund’s decision on the use of its resources by members benefiting under the European Recovery Program was an even more vigorous declaration than that envisaged by Section 3. Secondly, if Article VIII, Section 6 does apply, then France has performed its duty of consultation. That provision does not require prior consultation, and consultations have taken place between the Moroccan and U.S. authorities from 1948 to 1950. Until parties succeed in good faith in reaching a mutually acceptable adjustment under the provision, a country is authorized to maintain exchange control under the other provisions of the Agreement.19

The payments regime in Morocco has been notified to the Fund and the Fund has not objected to it. The Fund, and not the Court, is the competent international authority to decide whether exchange control is valid under its Articles. It is for the United States, which is really in the position of the plaintiff, and not for the Moroccan authorities, to request an interpretation from the Fund under Article XVIII.20

(6) U.S. Oral Argument

The arguments of France based upon the Fund Agreement ignore the fact that that Agreement deals with exchange control and not import control. The present case involves import control. Moreover, it was imposed, not in order to enforce exchange control, but for protectionist purposes.21

In any event, the French version of Article VIII, Section 6 cannot be accepted. The Fund Agreement does not deprive a member of its rights under prior treaties. Such a member is bound to consult with another member which wishes those rights to be waived or modified. The United States is thus bound to consult with France on the modification of preexisting treaty rights of the United States. But this does not mean that, if consultation has taken place and no “mutually acceptable adjustment” has been reached, there is then a unilateral right to treat the pre-existing engagements as rescinded. Those engagements can be affected only when the parties reach an agreement, and no agreement has been reached in the present case.

This view of Article VIII, Section 6 is supported by its last sentence, which states the sole exception to the general rule that derogations from prior treaties are not authorized. This exception relates to action required by Article VII. However, France cannot rely on that provision because the Fund has never made a “formal declaration” of scarcity. The Fund’s E.R.P. decision of April 5,1948 was not drafted as, and was not intended to be, a “formal declaration” under Article VII. Nor was it a more stringent measure than a “formal declaration”. Such a declaration would affect all members of the Fund, whereas the E.R.P. decision affected only those members participating in E.R.P. Finally, in March 1952 the Fund recognized that the E.R.P. decision was no longer in effect.

The discussion as to the meaning of the E.R.P. decision shows the wisdom of the requirement in the Fund Agreement which imposes on France, as the party attempting to justify action based on the Agreement, the burden of requesting an authoritative interpretation from the Fund under Article XVIII. That provision states that: “Any question of interpretation of the provisions of this Agreement arising … between any members of the Fund shall be submitted to the Executive Directors for their decision.” France has not complied with this mandatory provision, and therefore its assertion that the treaty rights of the United States have been abrogated should be rejected.22

(7) The Decision of the Court

The International Court decided unanimously that it must reject the submissions of France with respect to the Decree. The Act of Algeciras provided that Morocco should have a regime of “economic liberty without any inequality”. The meaning of this concept was to be found in the context of treaty provisions relating to trade and equality of treatment in economic matters existing at the time of the Act of Algeciras. A series of diplomatic pronouncements, both before and after the Act of Algeciras, showed that it was understood by all, including France, that the concept was not an empty one, and that it meant that there must be no differential treatment in economic matters among the nationals of the various States concerned. Thus, the United States was assured by both Morocco and France, as the protecting State, of equality of treatment.

Was France, as the protector, entitled to privileges in Morocco that need not be accorded to the United States? The rights of France in Morocco were defined by the Treaty of Fez, which gave France no privileged position in economic matters. Any such privileged position would be incompatible with the principle of economic liberty without inequality upon which the Act of Algeciras was based.

It followed that the Decree contravened the rights of the United States under the Act of Algeciras because it discriminated between imports from France and other parts of the French Union, on the one hand, and imports from the United States, on the other. This conclusion could also be based on the Treaty of September 16, 1836 between the United States and Morocco, which contained a most-favored-nation clause.

The Court held that the conclusions it had reached made it unnecessary to pronounce upon the various contentions advanced by France to demonstrate the legality of exchange control. Even if the legality of exchange control in Morocco were assumed, it could not justify the discrimination in favor of France created by the Decree. It also became unnecessary to consider the other arguments invoked by the United States against the Decree. In these circumstances, the Court did not feel called upon to consider and decide the general question of the extent of the control over imports that might be exercised by the Moroccan authorities.23

Thus, although the pleadings in the case raised numerous and often fundamental questions as to the effect of the Fund Agreement on the public international law relating to exchange control, the International Court preferred not to pass upon these questions. For example, it did not discuss the general question whether the Fund Agreement entitles or compels a member country to have exchange control notwithstanding prior treaty commitments to the contrary. Nor did it hold in the particular case before it that Morocco was entitled to impose exchange control. All it purported to decide was that, under treaty arrangements entered into in the past, Morocco was prevented from adopting controls on imports that discriminated against the United States. The United States would be entitled to object even if Morocco had the general right to adopt exchange control but sought to exercise that right in a way that discriminated against the United States.24

The nature of the decision emerges more clearly when it is examined in relation to the basic arguments advanced by the parties. In this connection it is interesting to note that the United States interpreted the French case to be that the earlier treaties had been superseded or abrogated, so far as they dealt with the principle of economic liberty without inequality, by such later treaties as the Fund Agreement. It is doubtful, however, whether this was in fact the precise character of the main argument on which France relied. It seems really to have been that the principle of economic liberty without inequality was a flexible one, the content of which could vary from time to time. The determination of its content at. any particular date should be made on the basis of contemporary economic developments and international practice. Thus, the argument was not that the treaty provisions establishing the principle of economic equality had been abrogated or superseded, but that they should be interpreted by means of a particular technique.25 If this technique were followed, the fact that exchange control had not been thought of at the time of the Act of Algeciras in 1906 would not mean that the principle could not be interpreted so as to permit exchange control in 1948.

If the judgment is examined from the standpoint of the French argument as formulated above, it is clear that the Court did not agree that the principle of economic equality was a flexible one capable of growth or change. Its meaning was to be sought in diplomatic discussions relating to the treaties in which it had been incorporated, and the meaning when found in this way was fixed. The Court decided that the parties had understood the principle to preclude discrimination, and therefore it could not be interpreted so as to embrace discrimination at a later date.

If the United States’ version of the French argument is adopted, the judgment of the Court must mean that earlier treaties, insofar as they established a principle prohibiting discriminatory exchange control, have not been abrogated or superseded by such later treaties as the Fund Agreement, under which discriminatory exchange control might otherwise be possible. Clearly, if there had been such abrogation or super-session, the Court could not have rejected the French submission.



Unenforceability of Certain Exchange Contracts

In the second installment of the survey of cases involving the Articles of Agreement of the International Monetary Fund,26 an account was given of the decision of the Appellate Division of New York in Perutz v. Bohemian Discount Bank in Liquidation27 A further appeal was instituted, and the Court of Appeals, the highest State court in New York, has now delivered its opinion and reversed the judgment of the Appellate Division.28 Although the precise scope of the opinion is not clear, it will undoubtedly be regarded as a significant development in the law relating to the international recognition of exchange control regulations. The decision is of particular interest because it rests squarely upon the legal effect of membership in the International Monetary Fund.

Examination of the case must be prefaced by a summary of the Fund’s formal interpretation under Article XVIII,29 adopted in June 1949, of the first sentence of Article VIII, Section 2(b) which provides that:

Exchange contracts which involve the currency of any member and which are contrary to the exchange control regulations of that member maintained or imposed consistently with this Agreement shall be unenforceable in the territories of any member.…



The Fund’s interpretation30 involved three major principles. First, the judicial or administrative authorities in a member country must not give assistance to one who seeks the performance of an exchange contract falling within the provision which is contrary to the exchange control regulations of another member maintained or imposed consistently with the Fund Agreement. Secondly, these authorities may not ignore the exchange control regulations of another member in such a case on the ground that, under the private international law of the forum, the regulations are not part of the law which governs the contract or its performance. Thirdly, they may not ignore the exchange control regulations in such a case on the ground that the regulations are against the public policy (ordre public) of the forum.

In the Perutz case the facts were these. The plaintiff was the administratrix of the estate of her deceased husband, who had been employed by a Czechoslovak banking corporation, the predecessor of the defendant, another Czechoslovak bank. He had been a citizen and resident of Czechoslovakia, and in 1938 had entered into a contract in Prague with his employer under which he was entitled to a certain pension payable monthly at the employer’s Prague office. The husband left Czechoslovakia in November 1940 and became a citizen and resident of the United States, where he died in June 1949. He received his pension until the end of October 1912, but payment then ceased. Before his death, he obtained an attachment of the defendant’s funds in New York, and brought this action to recover the dollar equivalent of the pension payable after November 1, 1942. At the date when the contract was made and at all times thereafter, Czechoslovak exchange control regulations prohibited payments to nonresidents, in domestic or foreign currency, without the license of the exchange control authorities. Czechoslovak currency had been deposited by the defendant in a blocked account in the husband’s name in Czechoslovakia, but withdrawals could not be made without a license, and no license for withdrawals or for payment, in any other form had ever been granted.

On appeal to the Court of Appeals, the parties agreed that Czechoslovak law governed the contract under the private international law of New York. The defendant argued that it had performed the contract as permitted under that law, and performance in any other form was prohibited by it. Since the New York action was for breach of contract, it must fail because there was no breach. The public policy of New York did not require that the Czechoslovak exchange control regulations, which prescribed the form of performance and in accordance with which performance had been made, should be refused recognition by a New York court. The necessity for exchange control regulations was recognized by various provisions of the Fund Agreement, and one of them, Article VIII, Section 2(b), imposed a duty on members in certain cases to respect the regulations of other members. The first sentence of that provision had been given “full force and effect” by the Congress of the United States in its Bretton Woods Agreements Act.31

The plaintiff argued that the Czechoslovak exchange control regulations did not relate to the substance of the plaintiff’s rights but only to the remedies for their enforcement. They should, therefore, be refused recognition under the rule of New York private international law by which remedial matters are governed by the law of the forum and not some foreign law. They should be ignored for the further reason that the regulations were penal and confiscatory. Moreover, the protection of the Czechoslovak economy was contrary to the public policy of the United States, and recognition of the regulations should be withheld on this ground also. Article VIII, Section 2(b) of the Articles of Agreement of the Fund did not apply because the pension contract was not an “exchange contract” within the meaning of that provision.

The Appellate Division had held that the plaintiff’s claim succeeded and could be satisfied from the dollar funds of the defendant which had been attached. The Court of Appeals decided unanimously to reverse this judgment. Its opinion was brief. The contract, it held, was governed by the law of Czechoslovakia, the place where it had been made and was to be performed. The defendant had performed the contract as permitted by that law. New York courts could not refuse on the ground of public policy to give effect to exchange control regulations that were part of Czechoslovak law, because both the United States and Czechoslovakia were members of the Fund. The Court made no express mention of Article VIII, Section 2(b) or any other specific provision of the Fund Agreement.

The practical importance of the case is obvious. The effect of the decision is to extend an important measure of protection to the dollar assets of other members of the Fund. However, it is not completely clear on what principle the decision rests. There are at least two alternative readings of the case. Both have significant legal implications of a novel character, and an attempt will be made here to indicate what they are.

One view of the Court of Appeals’ decision is that it was not based on Article VIII, Section 2(b) as such, but on the general effect of membership in the Fund.32 Such a view would mean that even though a case involving the exchange control regulations of another member of the Fund does not come within Article VIII, Section 2(b), for example because the contract involved is net an “exchange contract,” the courts of a member country should not refuse to recognize the regulations. This rule would apply whenever the law of which the exchange control regulations are part is the law governing the contract according to the private international law of the forum. Moreover, such a rule would seem to apply even though no contract at all were involved. There would be no reason why the rule should net extend to any situation in which the law of another member country is applicable under the private international law of the forum and the foreign law includes exchange control regulations which affect the issue. An example of such a case would be one in which the foreign law governs the distribution of a decedent’s estate.33 In short, if the ratio decidendi of the Perutz case is not Article VIII, Section 2(b), the principle that public policy can no longer be relied upon for refusing to recognize the exchange control regulations of another member of the Fund will extend far beyond the cases embraced by the provision.

The alternative view of the Perutz case is that the Court of Appeals must be taken to have based its decision on Article VIII, Section 2(b). As against this interpretation of the case it may be objected that the Court made no express reference to the provision even though it was the subject of arguments advanced by both sides. The further objection may be made that, if the Court was relying on the provision, it should have based its application of Czechoslovak law, not on the private international law of New York, but on the thesis that Czechoslovak currency was the currency “involved” under the provision. Nevertheless, the result is consistent with Article VIII, Section 2(b), and with the Fund’s interpretation of it, particularly on the vital question of public policy. It can hardly be asserted, therefore, that it will be impossible for future courts to treat the decision as having been tacitly based on Article VIII, Section 2(b). In fact, it has already been argued by one author that the case must be thought of as decided under that provision because its presence in the Fund Agreement makes it illogical to assume that there is a further or different obligation in the Agreement with respect to the recognition of exchange control regulations.34

If the view does prevail that the case was decided on the basis of Article VIII, Section 2(b), it will have a bearing on a number of questions arising under the provision that were not dealt with in the Fund’s interpretation. Some of these questions have already been discussed in legal literature, particularly in contributions by two prominent authorities on monetary law, Dr. Mann and Professor Nussbaum. It is interesting, therefore, to relate the Perutz case, treated as a decision under Article VIII, Section 2(b), to the views held by these two authors. However, the merits of those views will not be examined here, and it is not suggested that any of the views would necessarily have been accepted by the court.

(i) Dr. Mann35 has argued that Article VIII, Section 2(b) deals only with the making of contracts and not with their performance. That is to say, the provision applies only if the contract when made was contrary to the appropriate exchange control regulations. Conversely, the provision does not apply if the contract when made was consistent with those exchange control regulations even though performance when sought is contrary to them. In the Perutz case, the contract when made was completely in accordance with Czechoslovak exchange control regulations. It was the particular performance sought by the plaintiff, i.e., recovery of dollars after he became a nonresident of Czechoslovakia, which was contrary to the regulations. The Perutz case would thus conflict with Dr. Mann’s conclusion that the general rules of private international law are displaced by Article VIII, Section 2(b) only insofar as questions of the initial validity of an exchange contract are concerned.

(ii) Closely related to the foregoing is Dr. Mann’s conclusion that the question whether or not a contract is an “exchange contract” within the meaning of Article VIII, Section 2(b) must be decided solely with reference to the time when it was made. “A contract made between two residents of France and lacking any international aspects, can be enforced in England if, e.g., the debtor establishes his residence [in England], even though such enforcement is contrary to French exchange control regulations, for the contract was not an exchange contract when made and does not become an exchange contract by the change of the debtor’s residence.”36 Yet this was the pattern of facts in the Peruiz case. The contract was made in Czechoslovakia between two residents; enforcement was sought, contrary to Czechoslovak exchange control regulations, after one of them had become a nonresident. The effect of the Perutz case would thus be that the date as of which to determine whether a contract is an “exchange contract” is the date at which a party seeks to get enforcement of it.

(iii) The Perutz case would also imply a view on the problem of the definition of “exchange contracts”. Professor Nussbaum37 has described them as contracts involving the exchange of one currency for another. This was not the nature of the contract in the Perutz case, and Professor Nussbaum’s view could not be reconciled with it. However, the case would be consistent with Dr. Mann’s theory that an “exchange contract” is one that affects the exchange resources of a country.38

(iv) Finally, the case would be consistent with the views expressed by both Professor Nussbaum39 and Dr. Mann40 to the effect that Article VIII, Section 2(b) applies to exchange control regulations adopted and contracts made before the Fund Agreement took effect.



Privileges and Immunities

The second installment of the survey of cases involving the Fund’s Articles of Agreement41 included an account of the case of International Bank for Reconstruction and Development and International Monetary Fund v. All America Cables and Radio, Inc., The Commercial Cable Company, Mackay Radio & Telegraph Company, Inc., RCA Communications, Inc., The Western Union Telegraph Company,42 in which the Hearing Examiner of the Federal Communications Commission, a U.S. agency which exercises regulatory powers over the rates charged for cable communications, delivered his Initial Decision in favor of the Fund and Bank.43 Exceptions were taken to the Hearing Examiner’s decision, and the case was then heard by the Commission, which on March 23, 1953 released its Final Decision. In substance, this confirms the Initial Decision of the Hearing Examiner, subject however to one modification.

The case arose in the following circumstances. In 1949 the cable companies proposed to adopt revised tariffs of charges under which the Fund would be required to pay the same commercial rates for its official telecommunications messages as were payable by private persons. Before July 1, 1949 the Fund had paid the same rates that applied to the messages sent by foreign governments from the United States to their own countries. These rates were substantially lower than the commercial rates. The Fund filed a complaint with the Federal Communications Commission contending that the revised tariffs were unlawful on the ground that, as long as special governmental rates were in existence, the Fund was entitled to the same standard of treatment.

The Fund’s case was based mainly on Article IX, Section 7 of its Articles of Agreement, which provides that:

The official communications of the Fund shall be accorded by members the same treatment as the official communications of other members.



This provision had been given “full force and effect” in the United States, its territories and possessions by Section 11 of the (U.S.) Bretton Woods Agreements Act. The Fund also relied upon other U.S. statutes.

Article IX, Section 7 had been the subject of an interpretation by the Executive Directors of the Fund under Article X VIII of its Agreement.44 This was the result of certain questions put to the Executive Directors by the Executive Director for the United States at the request of the (U.S.) National Advisory Council on International Monetary and Financial Problems. The interpretation stated the following propositions:


	Article IX, Section 7 applies to rates charged for official communications of the Fund.



	A member which exercises regulatory powers over the rates charged for communications is not relieved of its obligation under the provision because the facilities for transmitting communications are privately owned or operated or both.



	The obligation of a member under the provision is not satisfied if official communications of the Fund may be sent only at rates that exceed the rates accorded the official communications of other members in comparable situations, as for example where the rate charged the Fund for its official communications from the territory of member A to the territory of member B exceeds the rate charged B for its official communications from the territory of A to that of B.45




The basic issue in the case before the Commission was whether the word “treatment” in Article IX, Section 7 embraces rates or whether, as contended by the companies, it is confined to such matters as priorities and freedom from censorship. This issue involved consideration of the binding force of interpretations by the Fund under Article XVIII of its Agreement.

The Commission decided that the question whether the word “treatment” applied to rates was conclusively determined by the Fund’s interpretation. This novel procedure for issuing interpretations binding on member governments was an integral part of the Fund Agreement, and the United States, in resorting to the procedure in Sections 12 and 13 of its Bretton Woods Agreements Act, had already recognized that it was bound by such interpretations. The interpretation in this case could not be any the less binding because it was the policy of the United States and the Commission to eliminate government rates. As long as they did exist, the Fund was entitled to the same standard of treatment, and policy must yield to international obligation.

The Commission rejected the argument of the cable companies that the interpretation was ultra vires because the question with which it dealt arose between the Fund and private companies. The question was raised by one member and involved all members of the Fund. It was thus within Article XVIII, even though in the result private companies might be affected. Nor did the decision lack the requisite finality because it had not been appealed from the Executive Directors to the Board of Governors. The interpretation had been adopted unanimously, and no member government had indicated any intention to appeal from it. Moreover, even if it were assumed that the Commission would not be bound to give effect to an interpretation which was so unreasonable, arbitrary, or capricious as to be an amendment rather than an interpretation of the Fund Agreement, the interpretation in this case was not of such a character. Finally, the Commission disposed of arguments that Article IX, Section 7 did not include rates because it dealt only with customary diplomatic privileges and immunities; that the provision as interpreted had been abrogated by certain telecommunications conventions entered into after the Fund Agreement took effect; that the (U.S.) Communications Act, 1934, under which the Commission determines the lawfulness of rates or the existence of discrimination, had not been expressly amended by the (U.S.) Bretton Woods Agreements Act; and that the Fund could not invoke its Articles or certain statutes before the Commission because they involved questions of interpretation of international executive agreements and statutes which were beyond the jurisdiction of the Commission.

Having concluded that the interpretation of the Executive Directors that the communications privileges of the Fund included rate treatment was binding on it, the Commission then went on to determine precisely what rate treatment the Fund was entitled to under the interpretation. It was on this part of the case that the Commission departed from the opinion of the Hearing Examiner. The latter had decided, in accordance with the argument advanced by counsel for the Fund, that the obligation of the United States to ensure that the Fund received the same preferential rates for its official communications as U.S. cable companies accorded to other member governments did not depend on any showing of reciprocity by the foreign correspondents of the U.S. companies. The Commission pointed out, however, that international cable service is a bilateral process, and before such service can be instituted a U.S. company must make appropriate arrangements with the foreign correspondent or government with which it expects to exchange traffic. Thus, the grant of reduced rates by a U.S. company for the official messages of a foreign government to its territory is generally the result of an agreement in which the foreign correspondent or government agrees to settle on the basis of the reduced tolls and to grant reduced rates to official U.S. Government messages from the foreign territory to the United States. If U.S. companies were required unilaterally to give reduced rates to the Fund without regard to the action of their foreign correspondents, they would not be giving the Fund the “same” treatment as is called for by Article IX, Section 7, but better treatment. The Commission was of the opinion that the interpretation itself recognized that the Fund was not entitled to such better treatment, because it called for the reduced rates accorded other members in “comparable situations.”

The Commission concluded, therefore, that Article IX, Section 7 and the Fund’s interpretation require U.S. cable companies to grant the Fund reduced rates for its official communications from the United States to another member country (X) when the following three conditions are met:


	Reduced rates are in effect for the official government communications of X, sent from the United States to the home territory of X;



	X or the cable company subject to its jurisdiction accords the Fund the same reduced rates for its official messages to the United States as are accorded to similar messages of the U.S. Government;



	X or the cable company subject to its jurisdiction agrees to settle its accounts with the U. S. company for such official messages of the Fund on the basis of the reduced rates.




Accordingly, the Commission ruled that the cable companies must file revised tariffs based on governmental rates which would be effective where these three conditions are satisfied.

The Commission also discussed two further bases upon which the Fund had rested its complaint. The first of these was the (U.S.) International Organizations Immunities Act,46 Section 2(d) of which declared that the privileges accorded the official communications of organizations coming under the Act, of which the Fund was one, “shall be those accorded under similar circumstances to foreign governments”. The Commission held that, in view of its decision based upon the Fund’s Articles, it was unnecessary to decide what the Fund’s rights were under the International Organizations Immunities Act, but the Commission went on to note that whatever rate privileges might exist under that statute would be subject, in view of the language of Section 2(d), to the same conditions of reciprocity as under the Fund’s Articles and the interpretation. Finally, the Fund had argued that there was unlawful discrimination if rates for the Fund were higher than rates for the United Nations, but the Commission held that the cable companies were not required to accord the same rates to the United Nations and to other international organizations.



Article VIII, Section 2(b), of the Fund Agreement and the Unenforceability of Certain Exchange Contracts: A Note*

ARTICLE VIII, Section 2(b), of the Articles of Agreement of the International Monetary Fund1 reads as follows:

Exchange contracts which involve the currency of any member and which are contrary to the exchange control regulations of that member maintained or imposed consistently with this Agreement shall be unenforceable in the territories of any member. In addition, members may, by mutual accord, cooperate in measures for the purpose of making the exchange control regulations of either member more effective, provided that such measures and regulations are consistent with this Agreement.



Most of the problems connected with this novel provision have not yet been the subject of interpretation by the Fund itself.2 In recent years, however, it has been cited on a number of occasions in the courts of member countries, and much has already been written on its interpretation.3 An important contribution to the literature on this subject has appeared in the second edition of The Legal Aspect of Money by Dr. F. A. Mann:4 the provision is discussed in Chapter XIII, and there are interesting references to it elsewhere in the edition. Dr. Mann’s distinction in the field of monetary law gives great weight to his views. This is enhanced by his pioneer work—as a contributor to legal periodicals and as Rapporteur of the International Monetary Law Committee of the International Law Association5—in directing the attention of the legal profession to the provision and in analyzing some of its many complexities. Some of the views on the provision expressed by Dr. Mann in his new edition should receive general assent; although other points are more doubtful, there is at least an even chance that he may be right. However, there are some conclusions of a quite fundamental character which should not be accepted. This note is confined to an examination of those issues.



“Unenforceable”

Obviously, “unenforceable” is a key word in the provision. Dr. Mann’s interpretation of it is not entirely clear. It should not be understood, he says, in the “very special sense” which is familiar to Anglo-American lawyers. To attribute to the Bretton Woods Conference an intention to employ the word in this sense would be “almost perverse.” Dr. Mann cites two respects in which it would be inappropriate to give unenforceability all of its technical meaning in Anglo-American law. The first is that, with such a meaning, it would be left to the option of one of the parties to decide whether or not to plead the exchange control regulations. This would be inconsistent with the purpose of the Fund Agreement. Secondly, the provision would apply to judicial proceedings only and would not extend to administrative authorities.6

If Dr. Mann is saying that the word “unenforceable” means that judicial or administrative authorities will refrain from enforcing an exchange contract and will refrain whether or not a party has relied on the exchange control regulations, there should be no dispute with him. As Dr. Mann points out, the Fund itself can be understood to have said this in its authoritative interpretation of the provision under Article XVIII.7 But is this all that Dr. Mann is saying? There is no reason to assume that he is saying more so long as he describes “unenforceability” as “ineffectiveness in the forum” or even “ineffectiveness.” Doubt arises, however, when he speaks of the provision as invalidating contracts8 or as displacing the private international law rules of initial validity.9 If his view is that unenforceability in the provision means invalidity, this interpretation can scarcely be accepted.

If the international legislators had intended invalidity, there is no reasonable explanation for their failure to use that word. Although the concept of a valid contract or obligation which cannot be enforced is not unknown outside common law systems, and can be found elsewhere in a major international charter,10 the concept of invalidity has wider currency. If it is assumed that the non-common law delegations at Bretton Woods thought that unenforceability meant invalidity, it is hardly possible to make this assumption of the lawyers in the common law delegations. Of them it would have to be assumed that they did nothing to explain the significance of the word to the other delegations, and that they were willing to permit a serious and obvious ambiguity to be incorporated into the text. The legislative history of the provision shows that its sponsors were the British and U.S. delegations.

It is not difficult to explain why the drafters of the Fund Agreement did not go so far as to declare that exchange contracts covered by the provision are invalid. The aim of the provision was to ensure that the exchange control regulations of one member would receive a measure of recognition from the judicial and administrative authorities of other members. In order to make this collaboration effective, it was not necessary that other members should regard the contracts in question as illegal or invalid. If other members were required to do this, they might be attaching a more severe legal consequence to a breach of exchange control regulations than the member having those regulations. Unenforceability was the lowest common denominator among legal consequences which at the same time would ensure the collaboration among members that was being sought.

On the question of invalidity, it is of interest to note that Mr. André van Campenhout, who was then General Counsel of the Fund, has expressed the following view:

The main propositions embodied in the Fund’s interpretation of Article VIII, Section 2(b), may be summarized as follows: (a) In declaring that certain contracts are unenforceable, what the provision means is that if there is an exchange contract involving the currency of any member of the Fund and contrary to the exchange control regulations of that member maintained or imposed consistently with the Fund Agreement, the judicial or administrative authorities of other members will not help a party to the contract to get performance of it. This is basically the same concept as that of unenforceability in Anglo-American law. The judicial or administrative authorities are not bound to treat such contracts as invalid or in any other way penalize the making or performance of them, although, of course, such sanctions may be the result of voluntary action by members under the second sentence of Article VIII, Section 2(b).11





Making v. performance of exchange contracts

Dr. Mann states that the provision relates not to the performance but to the making of exchange contracts. If an exchange contract when made is contrary to applicable exchange control regulations, it is unenforceable, even though before performance it becomes consistent with exchange control regulations. Similarly, if the contract is consistent with exchange control regulations when made, it remains enforceable even though before performance it becomes contrary to them.12

Dr. Mann recognizes the difficulty of reconciling his view with the use of the present tense in the phrase “which … are contrary.” However, he finds support for his view in the legislative history of the provision. His argument runs as follows. The first draft referred to “exchange transactions ... which evade or avoid the exchange regulations prescribed.” There is nothing to indicate that the international legislators changed their intentions when they substituted “contrary” for “evade or avoid.” In fact, in the Second Report of the Drafting Committee of Commission I of the Bretton Woods Conference, this change is described as merely a “new formulation,” Thus, the change of language is no more than a drafting change; the provision still means “evade or avoid”; and exchange control regulations can be evaded or avoided by a contract only when the contract is made.

Dr. Mann’s argument is based on a misreading, although an entirely reasonable one, of the legislative history. The Second Report of the Drafting Committee to which he refers contains the following language:

All the material contained in this report has been approved in principle by the Commission at previous sessions. The present report contains, however, a new formulation of certain provisions to which I should specifically draw the attention of the Commission.13



References to six provisions follow, of which Article VIII, Section 2(b), is one. Dr. Mann has read the second of the sentences quoted from the Report as if it were governed by the first. In fact, the second sentence is an exception to the first sentence, and this is the significance that was intended for the word “however.” What happened was that the Drafting Committee went beyond the narrow task of drafting in a few cases and made changes or innovations of substance. It is for this reason that the attention of the Commission was specifically drawn to them. If the texts of the six provisions listed by the Drafting Committee as new formulations are examined in relation to the work of Commission I prior to the Report of the Drafting Committee, it will be found that they are provisions which had not been previously approved in principle by the Commission. Some had been discussed, although inconclusively by the Commission, but others had not been discussed at all. This is clearly illustrated by the history of Article VIII, Section 2(b). The Commission had not approved any version in principle. The only position it had taken was that criminal penalties should not be imposed.14 It will be seen, therefore, that the reference to “new formulation” cannot be read to imply that the draft of Article VIII, Section 2(b), referred to by Dr. Mann,15 or for that matter any one of the other earlier drafts, had been approved in principle by the Commission, and that the Drafting Committee was merely giving it some new verbal form.

Dr. Mann has no case based on the legislative history of Article VIII, Section 2(b), for reading the provision as if it referred to exchange contracts that “evade or avoid” exchange control regulations. However, even if he did have a case, it would be difficult to agree that a contract can evade or avoid exchange control regulations only when made, unless, of course, Dr. Mann is attributing some special meaning to those words. Take the case in which parties enter into a valid contract but, under the applicable exchange control regulations, are required to obtain a license as a condition of its performance. When they made the contract, they intended to get the license. Later, they fail or neglect to get it, but nevertheless seek to perform the contract. This surely is an evasion or avoidance of exchange control regulations in the performance and not in the making of the contract.

It is submitted that Dr. Mann’s argument does not lead to reasonable results consistent with his own view of the provision. He sees it as a provision intended to protect the exchange resources of a country. From this point of view, what counts is the performance and not the making of contracts. Nobody’s resources are protected by regarding a contract as unenforceable when, at the date performance is sought, the contract has become consistent with all applicable exchange control regulations. No policy of the Fund Agreement or of individual members is served by refusing to enforce contracts in such circumstances. On the other hand, in the reverse case, i.e., where a contract originally consistent with exchange control regulations has since become contrary to them, the effect of enforcing the contract will be to deny protection to the exchange resources of the country affected.

In addition, Dr. Mann’s view leads to the following anomaly. Parties enter into a contract which is contrary to the exchange control regulations of a member of the Fund. When performance is sought, that country has ceased to be a member of the Fund. Dr. Mann’s view would Surely mean that other members must continue to refuse to enforce the contract. This would be a surprising result and difficult to reconcile with the freedom of action that members have retained with respect to non-members under Article XI.

Dr. Mann’s reasoning also leads him to conclude that the date as of which it must be determined whether a contract is an “exchange contract” is the date of making. If, however, the initial hypothesis that the provision deals only with the making of contracts is wrong, this conclusion also should fail. It has been seen that there are economic objections to insistence on the state of exchange control regulations at the date of the making of a contract in order to determine whether exchange contracts “are contrary” to exchange control regulations. These same objections apply to insistence on the state of the facts at the date of the making of a contract in order to determine whether it is an exchange contract.16

Finally, is it possible to reconcile Dr. Mann’s views on these two problems with the conclusion he reaches in discussing another aspect of the provision?

The word “maintained” refers to exchange control regulations which were in force when the Fund commenced operations, i.e., on 1 March 1947. Consequently, the provision has retrospective effect. The result is the same, if after a contract has been validly concluded, exchange control regulations are “imposed.” If the contract is contrary to them, it becomes unenforceable,17



When dealing with the date of making and the date of performance issue, Dr. Mann refers to this conclusion in a footnote as an “exception.”18 It seems to be an “exception” which destroys his argument on making and performance, at least with respect to contracts that are consistent with exchange control regulations when made but become contrary to them before performance.

If an exchange contract becomes contrary to exchange control regulations after its making, this may be the result of the introduction of regulations or the alteration of regulations in force when the Fund Agreement took effect or the alteration of regulations introduced subsequently.

The introduction of regulations is clearly covered by the word “imposed.” The alteration of regulations must also be covered by this word. From the practical point of view there is no difference between the introduction and the alteration of regulations. Certainly, Dr. Mann’s definition of the “maintenance” of regulations does not fit regulations altered after the Fund Agreement took effect, and it is not to be presumed that such regulations are outside the scope of the provision. Once this point is reached, all exchange contracts that become contrary to regulations after making and before performance are unenforceable under Dr. Mann’s exception. It is then legitimate to wonder why the reverse should not also be true.



Domestic transactions

Dr. Mann believes that the provision should apply to domestic transactions that are contrary to domestic exchange control regulations.19 No harm would be done to the purposes of the Agreement by reading the provision in this way, but it would nevertheless be a misreading. It is true that the first sentence of the provision is drafted broadly enough to achieve Dr. Mann’s result. However, this ignores the history of the provision, the language of its second sentence, and the absence of a rationale.

The history of the provision shows quite clearly that what was envisaged at all times was an obligation of cooperation among members. What the legislators sought was the recognition in one member country of the exchange control regulations of another member country. There is no particle of evidence of an intention to prescribe for a member what the consequences shall be of the disregard of its own exchange control regulations. The second sentence of the provision shows that it was meant to relate in each member country to the exchange control regulations of other member countries. Under this sentence, members may go beyond the obligation imposed on them by the first sentence and adopt such further measures as they can agree upon to make each other’s regulations more effective.

Lastly, there is no conceivable reason why it would have been thought necessary to bind members to attach any particular consequence to the disregard of their own exchange control regulations. It is difficult to imagine that, if a member has exchange control regulations, it will fail to provide for the disregard of them, and frequently the legal consequences it prescribes will be more severe than unenforceability. If it has not prescribed a special sanction, its general law will supply the deficiency.
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The Fund Agreement in the Courts— IV*

ANUMBER OF CASES involving the Articles of Agreement of the International Monetary Fund have been decided by courts in Belgium, Germany, and the United States since the publication of the last installment of this survey. These new cases are discussed here under two headings: gold transactions and the unenforceability of certain exchange contracts.



Gold Transactions

In National Bank of Belgium v. Bank of the Belgian Congo and National Committee of the Kivu,1 the First Chamber of the Belgian Court of Cassation dealt with the question of the legal price of gold in circumstances of unusual interest. The case involved the consideration of Article IV, Section 2, of the Fund Agreement, which was incorporated into Belgian law by the Law of December 26, 1945 approving the Final Act of the Bretton Woods Conference2

The prices at which the National Bank of Belgium buys and sells gold are determined by the Bank under the authority of the Order of the Council of Ministère No. 6 of May 1, 1944.3 Article 1 of this Order provides that:

The National Bank of Belgium is authorized to buy and sell foreign currencies at the rates fixed by parity, payments, exchange, or compensation agreements, taking into account the expenses incurred in the purchase and sale of these currencies. Taking into account these rates of exchange, the National Bank of Belgium fixes the prices at which it buys and on occasion sells gold in bars or in coins…. The prices fixed by the National Bank of Belgium are submitted to the approval of the Minister of Finance.4



On September 19, 1949, the National Bank’s buying price was 49,145 francs per kilogram. This was based on the par value of 0.0202765 grams of fine gold per franc established by Belgium on December 18, 1946 under the Fund Agreement, which is equivalent to 49,318.0822 francs per kilogram of gold. On September 18, 1949, the Fund concurred in the devaluation of sterling; and on September 19, the quotation of exchange rates was suspended in Belgium. On September 21, the Fund concurred in a change of the par value of the Belgian franc to 0.0177734 grams of fine gold per franc, which is equivalent to 56,263.7994 francs per kilogram of gold. On September 22, the quotation of exchange rates was resumed in Belgium, and on that day the National Bank, with the approval of the Minister of Finance, fixed a new buying price for gold of 56,065 francs per kilogram.5

The National Committee of the Kivu, an association of miners in the Belgian Congo, was required by law to sell the gold it produced to the Bank of the Belgian Congo. The latter Bank delivered such gold to the National Bank of Belgium and, in accordance with a custom that had been accepted by them, any delivery was regarded as an offer of the sale of the gold to the National Bank at its buying price on the delivery day. The acceptance of the National Bank was established by the statement of account that it then sent to the Bank of the Belgian Congo.

The present case involved two bars of gold weighing 25 kilograms. They were no doubt like all other bars of gold passing between the parties, but they happened to be delivered to the National Bank on September 20, 1949. The National Bank’s statement of account, sent to the Bank of the Belgian Congo on the same day, was based on the price of 49,145 francs per kilogram.

The Bank of the Belgian Congo and the National Committee of the Kivu, relying on a number of legal provisions including the Order of May 1, 1944 and Article IV, Section 2, of the Fund Agreement, argued that the delivery on September 20 had not resulted in a contract of sale because of the absence of a price. It had not been possible to establish a price because of the suspension of the quotation of exchange rates. This argument succeeded in the Brussels Court of Appeal, but the judgment of that tribunal was reversed by the Court of Cassation.

The Court of Cassation held that there had been an official buying price for gold on September 20. A price established under the Order of May 1,1944 remained applicable so long as a new one was not substituted for it. Article I of the Order provided that in fixing the price of gold the National Bank must take into account exchange rates for currencies as governed by international agreements. However, the drafters of the Order were only outlining the general principle on which the National Bank was to proceed in fixing the price of gold. They did not intend to establish so direct and necessary a relation between the price of gold and exchange rates that in the absence of the latter the former would cease to exist.

The Court then went on to consider whether Article IV, Section 2, of the Fund Agreement established this direct and necessary relationship:

Gold purchases based on par values.—The Fund shall prescribe a margin above and below par value for transactions in gold by members, and no member shall buy gold at a price above par value plus the prescribed margin, or sell gold at a price below par value minus the prescribed margin.6



The Court concluded that the provision did not have this effect. What it did was to “impose only an upper limit for the buying price of gold; and such price, which can be fixed freely as long as it does not exceed the maximum prescribed, is not necessarily pegged to the par of currencies.”7

The Court of Cassation was able to reach the conclusion that Article IV, Section 2, does not establish a necessary tie between the price of gold and the par values for currencies by concentrating solely on the position of the buyer of gold. It is true that under the provision a member may not buy gold at a premium or sell it at a discount in terms of the par values of currencies, which suggests that it may sell at a premium or buy at a discount. If a member could always purchase at a discount, it would then be true that the prohibition of purchase at a premium means, as the Court of Cassation said, that the provision prescribes only a maximum price in terms of par values but otherwise creates no tie to them. However, a very different picture emerges if the position of the seller of gold is also taken into account. If both seller and buyer are Fund members and therefore subject to Article IV, Section 2, it will not be possible to depart from par values, save for the permitted margins, in gold transactions to which they are both parties. For although the buying member may buy at a discount, the selling member will not be able to sell to the buyer at such a price; and although the selling member may sell at a premium, the buying member will not be able to buy from the seller at that price. Therefore, in transactions between parties to whom Article IV, Section 2, applies, the price of gold is intimately tied to par values. The rationale of the provision then becomes apparent. It is to prevent the undermining of par values for currencies by those gold transactions at nonparity prices that would be most likely to have that effect, i.e., gold transactions between members, and particularly the monetary authorities of members.8

It is submitted with respect that the Court of Cassation’s formulation of the effect of Article IV, Section 2, was too general a proposition and that it was, therefore, a dubious basis for decision. In describing the effect of the provision, the Court appears to have been thinking of all transactions covered by it and not simply the transaction in issue. It would be interesting to speculate whether even in that transaction the parties were free to establish a price unrelated to the par value for the Belgian franc. The question arises because the buyer, the National Bank, is the central bank of Belgium; and in 1949 the seller, the Bank of the Belgian Congo, performed certain central banking functions in the Belgian Congo, a territory in respect of which Belgium has accepted the Fund Agreement under Article XX, Section 2(g).9 However, there is no need to proceed with this inquiry, because it would be pertinent only if the parties had departed from the parity price. It will be seen from the rest of this discussion that they had not.

The doubt that has been expressed as to the Court’s treatment of Article IV, Section 2, must not be understood to imply that a different result should have been reached. The line of reasoning adopted by the Court was that the price of gold is not tied to par values because members have a discretion, subject to a maximum, in fixing the buying price. The reasoning suggested here is that under Article IV, Section 2, the price of gold is tied to par values in the transactions that are most likely to have an effect on par values, but that, whether or not there was a legal discretion to depart from the price based on the par value for the Belgian franc in this case, it had not in fact been departed from. It will be recalled that the price at which the transaction was carried out was baaed on the par value for the Belgian franc which had been agreed with the Fund on December 18, 1946 and not changed until after the gold transaction in question. In its Annual Report, 1951, the Fund declared:

A member of the Fund cannot, within the terms of the Articles of Agreement, abandon a par value that has been agreed with the Fund except by coo-currently proposing to the Fund the establishment of a new par value. What a country can do under the circumstances described above is to inform the Fund that it finds itself unable to maintain rates of exchange within the margins of its par value prescribed by the Fund Agreement, and, accordingly, that it is temporarily unable to carry out its obligations under Sections 3 and 4(b) of Article IV.10



This means, of course, that notwithstanding the suspension of exchange rate quotations on September 19, 1949 the par value for the Belgian franc previously agreed with the Fund remained the par value consistent with the Fund Agreement until the new par value was agreed with the Fund on September 21. In short, it was open to the Court to take the same position with respect to Article IV, Section 2, as it had taken with respect to Order No. 6 of May 1, 1944. Under the Fund Agreement, the par value agreed with the Fund was not displaced until a new one was established, just as under Belgian law the buying price for gold fixed under the Order remained the ruling price until a new one was adopted. Therefore, since the price in the September 20 gold transaction was based on the only par value that had been agreed with the Fund, that price was necessarily consistent with Article IV, Section 2.



Unenforceability of Certain Exchange Contracts

There have been five cases since mid-1953 in which courts in the United States, Belgium, and Germany have dealt with Article VIII, Section 2(b), of the Fund Agreement, and there has also been a decision by a U.S. administrative agency. Article VIII, Section 2(b), is the now famous provision in which the first sentence declares that:

Exchange contracts which involve the currency of any member and which are contrary to the exchange control regulations of that member maintained or imposed consistently with this Agreement shall be unenforceable in the territories of any member.11



It will be seen from the discussion of these new cases that the courts are now more willing than they were at one time to unravel the complexities of this novel provision.

NEW YORK CASES

All three of the U.S. cases were decided in the courts of New York. The first, de Sayve v. de la Valdene,12 decided by the Supreme Court, the court of first instance in New York, has some bearing on the concept of exchange control regulations. In a contract entered into between Frenchmen in France, the defendant undertook to pay a certain sum in U.S. dollars and another sum in sterling. Part of the defendant’s case was baaed on laws reviving the cours forcé in France which had been adopted after the making of the contract. This legislation had been interpreted by the French courts to mean that clauses in domestic contracts for payment in gold or foreign currency, even though entered into before the enactment of cours forcé legislation, are against public policy and cannot be discharged in the manner contracted for. The New York court had to consider whether it was bound to give effect to this aspect of French law. New York courts will not give effect to certain foreign statutes of a public policy character, such as foreign penal or revenue laws, but will now give effect in some circumstances to foreign exchange control laws. The court inclined to the opinion that the cours forcé legislation was an expression of French public policy that it was not required to enforce, but in the circumstances of the case found it unnecessary to decide this point. What is of particular interest for the present purpose is that no effort seems to have been made to place the French cours forcé legislation in the category of foreign exchange control laws. According to the court, “it is here conceded that the French statutes here involved are not ‘exchange control laws’ of the type which the Bretton Woods Agreements now make enforceable. See Perutz v. Bohemian Discount Bank in Liquidation, 304 N.Y. 533, 537,110 N.E. 2d 6, 7.”13

In the second case, In re Sik’s Estate14 decided by the Surrogate’s Court, D filed a claim in the administration of the New York estate of the deceased S. It was based on an agreement made during the German occupation of Yugoslavia, where they were then both resident. Under the contract S promised to pay dollars from his New York account to D at a specified rate of exchange as soon as possible after the war in return for advances of Yugoslav currency which D had made to S. The New York administrator of S’s estate contended that the contract was in violation of the exchange control laws of Yugoslavia and therefore void.15 These exchange control laws had been in force for about a decade before the occupation, and were not substantially changed during or immediately after the end of the occupation. However, expert witnesses disagreed on whether, at the time of the contract, these laws remained operative or had become inoperative although not repealed. The laws provided that for a contract of the kind between D and S the consent of the Yugoslav Minister of Finance was necessary. This consent had not been sought because the lawful authorities were in exile, and it would have been disastrous for the parties to apply to the occupation authorities.

The Surrogate’s Court held that the basic question was the essential validity of the contract, and this was to be determined by the law which the parties intended to have govern their contract, provided that there was a reasonable connection between that law and the contract. In accordance with this test, the court found that New York law applied, and that under this law the contract was valid. However, this was not sufficient for the purpose of reaching a decision and, notwithstanding the conclusion that the validity of the contract was governed by New York law, the court went on to examine the position under Yugoslav law:

It is argued that because the United States and Yugoslavia are members of the International Monetary Fund established by the Bretton Woods Agreement Act, we must recognize and uphold the foreign exchange régulations. See, Perutz v. Bohemian Discount Bank in Liquidation, 304 N.Y. 533, 537, 110N.E. 2d 6, 7. It is a general rule of law that a bargain, the performance of which involves a violation of the law of a friendly nation, is illegal. (Restatement of Contracts, §592; 6 Williston on Contracts, § 1749.) However, the contract made in Yugoslavia would violate the regulations only if it were made without the license from or permission of the Minister of Finance. Even if the regulations were still in effect, it was impossible to make the appropriate application because the authorities were not able to function. Under such circumstances, failure to obtain a license before making the contract does not render the contract unenforceable. Meade v. Lamarcbe, 150 App. Div, 42, 134 N.Y.S. 479. The objectant [D] is no longer a resident of Yugoslavia. The decedent [S] died during the persecution and his estate is under the supervision of this court. It is not necessary now to obtain permission of the foreign government to pay the claim which is valid under our law.16



This passage represents an extension of principle beyond the Perutz case,17 the leading New York case in this field so far, and a closer approach to the application of the principles of the Fund’s authoritative interpretation of Article VIII, Section 2(b).18 According to that interpretation, if the exchange control regulations of a member fall within the provision, they must be recognized by the judicial or administrative authorities of other members, and recognition does not depend on a finding that the member’s law of which the regulations form part is the governing law under the traditional private international law of the forum. Before the Fund Agreement, a court would be likely to proceed as follows in accordance with its traditional private international law. The effect of the exchange control regulations of another country on a contract that had contacts with other countries was a question of the validity of the contract; and it was to be decided by reference to the law regarded by the private international law of the forum as the governing law. This might be the law of the place where the contract was made, or the law of the place where the contract was to be performed, or the law intended by the parties to be applied, or some other system of law. But whatever the rule with respect to the governing law might be, it would be possible to recognize the effect of the exchange control regulations of another country only if the regulations were part of the law selected by the forum as the governing law. In the Perutz case, the technique followed by the New York court was this familiar one of deciding what was the governing law under New York private international law. The court found that the contract was governed by Czechoslovak law, and hence Czechoslovak exchange control regulations were recognized. Nothing was said as to what the position would have been if Czechoslovak law had not been the governing law under the private international law of New York. It is on this point that the Sik case becomes significant. Having found that New York and not Yugoslav law was the governing law, the Surrogate’s Court was nevertheless willing to consider the effect of the Yugoslav regulations on the contract.

It is true that the court did not proceed, in either the Perutz or the Sik case, on the thesis that within its field Article VIII, Section 2(b), has changed certain pre-existing rules of private international law, so that now the inquiry should be, not whether private international law, but whether the provision requires the recognition of exchange control regulations. In both cases, the approach was via private international law, and the inquiry was whether the exchange control regulations were part of the law regarded by the private international law of the forum as the governing law. In the Perutz case the Fund Agreement was then relied on by the court as authority for the proposition that it could not, on the ground of public policy, withhold recognition of regulations forming part of the governing law. In the Sik case, however, the Fund Agreement was the means by which the inquiry was carried beyond the governing law to the law of another Fund member, a member that had exchange control regulations affecting the contract. Although even this broad approach is not yet the approach of the Fund’s interpretation, theoretically at least the results should be the same.19 That is to say, neither approach would result in the enforcement of an exchange contract that was contrary to exchange control regulations maintained or imposed consistently with the Fund Agreement.

The third New York case, Stephen v. Zivnostenska Banka National Corporation,20 decided by the Supreme Court, involved an attempt by the plaintiffs to throw the assets of the defendant bank into receivership under Section 977-b of the New York Civil Practice Act on the premise that the plaintiffs were the creditors of a foreign nationalized institution. Because of the variety and complexity of the issues, the entire matter had been assigned to a referee for examination and report. The court confirmed the referee’s report except on two points, one of which related to the Fund Agreement and was ruled on by the court as follows:

Regarding the second exception, that relating to the plaintiffs’ standing as creditors, as influenced by the International Monetary Fund Agreement, the referee noted the membership of Czechoslovakia in the International Monetary Fund, and considered particularly that portion of Article VIII, section 2(b), of the Fund Agreement:

“Exchange contracts which involve the currency of any member and which are contrary to the exchange control regulations of that member maintained or imposed consistently with this Agreement shall be unenforceable in the territories of any member.”



He therefore concluded that the plaintiffs could not obtain relief in this court. Perutz v. Bohemian Discount Bank in Liquidation, 304 N.Y, 533, 110 N.E. 2d. 6.

However, he did state, and with mindful foresight, that this phase could be reopened if Czechoslovakia ever withdrew, voluntarily or otherwise, from the fund organization. Such circumstances actually occurred on January 5, 1955, when the International Monetary Fund issued a release that Czechoslovakia was no longer a member….

No valid reason currently exists to frustrate our public policy, as expressed in the controlling statute, and thereby allow Czechoslovakia to take advantage of one of the privileges of fund membership when it is no longer a member….

Accordingly, the present status of Czechoslovakia in relation to the International Monetary Fund does not bar the plaintiffs in this action.21



The most significant aspect of this case is its relation to a problem which has been discussed in an earlier contribution.22 In that article, disagreement was expressed with the view, advanced by at least one author, that the date as of which it must be determined whether an exchange contract is contrary to exchange control regulations for the purposes of Article VIII, Section 2(b), is the date of the making of the contract and not the date at which performance is due. It was pointed out that one of the anomalies produced by this view would be that members of the Fund would have to continue to treat a contract as unenforceable even though the exchange control regulations that had not been observed at the time of making were those of a country that had ceased to belong to the Fund before performance. This would be a surprising result and difficult to reconcile with the freedom of action that members have retained under Article XI with respect to nonmembers. The case foreseen has now arisen, and it has been decided in way which is consistent with the view that the facts that determine whether an exchange contract is unenforceable under Article VIII, Section 2(b), are those at the date for performance of the contract and not those at the date of its making.

Another notable feature of the Stephen case is that the referee at least seems to have regarded the Perutz case as decided on the basis of Article VIII, Section 2(b). The decision of the Court of Appeals in the Perutz case did not make this clear but referred only in a general way to the effect of membership of the United States and Czechoslovakia in the Fund. Clarification of the basis of the decision in the Perutz case might have a bearing on the question whether the Fund Agreement has produced two rules for the recognition by members of the exchange control regulations of other members, one express and the other implied. The express rule, of course, would be the one laid down in Article VIII, Section 2(b). It would not depend on any finding that the regulations are part of the governing law under private international law, but it would be confined to cases involving exchange contracts. The implied rule would not be based on Article VIII, Section 2(b), or any other specific provision, but would derive from the Fund Agreement as a whole. This rule would apply whenever the law of which the regulations are part is the governing law as determined by private international law, but there would be no good reason for confining it to contracts, whether of the “exchange” or any other variety. It would apply to any situation, such as the distribution of a decedent’s estate, in which the governing law includes exchange control regulations that affect the issue. In these cases, the implied rule would mean that the regulations are no longer refused recognition on the ground of public policy or some similar consideration.

The decision by the Director of the Office of Alien Property of the U.S. Department of Justice on a petition for review In the Matter of Heady Brecher-Wolff23 is relevant to this question. The Attorney General had found that certain shares in a Montana corporation belonged to E, a citizen and resident of Germany, whereupon the shares were vested in the Attorney General under U.S. enemy property legislation. The claimant B, a U.S. citizen, contested this vesting on the ground that the shares had been sold to her by E in February 1941, at which time B too was resident in Germany. In resisting B’s claim, it was argued that the sale was illegal under German exchange control legislation which had been adopted in 1931 and substantially re-enacted in 1932, 1935, 1938, 1946, and later. It was held that, under private international law, the transaction between E and B was governed by German law. B had argued that, notwithstanding this, German exchange control legislation should be ignored because it was confiscatory, penal, and against U.S. public policy. The Director found that:

International recognition of foreign currency control legislation was assured by the adoption of the International Monetary Fund Agreement in which more than SO nations are now participants. By virtue of the Bretton Woods Agreement Act of 1945… the United States became a party and in 1952 West Germany became a member as weil.



The Director also noted that the Fund’s interpretation of the effect of Article VIII, Section 2(b), on public policy had been upheld in the Perutz case. On the argument that the Fund Agreement did not apply because it was not retroactive, he ruled:

It is not necessary to decide this question. It is sufficient to point out that by adherence to the Agreement, the United States bas taken the position that foreign currency controls are not inherently penal or confiscatory and that recognition of such controls is not offensive to public policy.



Thus, there was nothing offensive in exchange control as such, and there was nothing to show that in this case it had been applied in a discriminatory or confiscatory way. Therefore, its effect must be recognized, and B’s claim failed.24

The decision clearly supports the proposition that the Fund Agreement has produced a second principle of recognition by members of the exchange control regulations of other members. The Director did not decide whether Article VIII, Section 2(b), applied, but held nevertheless that because of the Fund Agreement he must recognize the exchange control legislation of the legal system which was the governing law under private international law.

COURTRAI CASE

The Belgian case25 was decided by the Commercial Tribunal of Courtrai. The Belgian plaintiffs had granted the Dutch defendants the exclusive right in the Netherlands to exploit an invention, a method for manufacturing cork soles, against payment of three Belgian francs for each pair of soles. In an action by the plaintiffs for breach of this contract, the defendants relied, in part, on the argument that the contract was void under Dutch exchange control regulations because they had not obtained the license required by those regulations. The court held that Belgian law governed the contract. However, the defendants argued that Article VIII, Section 2(b), was part of Belgian law, and that it required recognition of the Dutch regulations. The court was willing to accept this as a general proposition:

Considering that according to one doctrine and line of jurisprudence such a law is political, having a purely local character without effect abroad, and that according to other opinions euch a law is in conflict with the public policy of other countries; that in the majority of cases foreign tribunals have rejected such legislation and have considered it inapplicable;

Considering, however, that a contractual recognition of such legislation as defendants claim was effected by the Belgian ratification of the Bretton Woods Agreements containing the provision of Article VIII, 2(b) constitutes a deviation from this almost general rule, so that contracts infringing these monetary laws which are a part of the public policy lack any legal validity….26



Two aspects of this statement should be noted. First, the court did not appear to be limiting recognition of exchange control legislation under the provision to those cases in which it is part of the governing law under the private international law of the forum. This becomes more apparent when it is remembered that the court found that the governing law was Belgian but that the effect of Dutch exchange control must be considered. The attitude of the Courtrai court thus resembles that of the New York court in the Sik case. Secondly, the effect of the provision is said to deprive the contract of “any legal validity,” a phrase which on its face value would go beyond unenforceability.27

Having shown its willingness to endorse the general principle of law relied on by the defendants, the court then went on to lay down six reasons why it was prevented “from accepting the absolute voidness of the contract.” These were as follows.

(1) Although the particular regulation of the Netherlands relied on by the defendants provided that the contract should be void, other regulations could not be reconciled with this sanction. For example, a party could apply for a license after the conclusion of the contract, and the Netherlands Bank could grant it,

(2) Article VIII, Section 2(b), dealt with “foreign exchange contracts involving the currency of a member,” but there was no general agreement that this category included “a normal international contract involving commodities and payable in money.”

(3) Article VIII, Section 2(b), established a rule with respect to foreign exchange control regulations maintained or imposed consistently with the Fund Agreement, but the defendants had failed to prove that the Fund had confirmed the Netherlands regulation on which the defendants relied.

(4) The Belgian courts considered foreign law as a fact. The defendants; therefore, had to prove that the law they invoked was the latest foreign legislation, but this also they had failed to do,

(5) The purposes of the Fund Agreement were to promote the stability of currencies, the free flow of capital, and international trade. The Dutch decree conflicted with these purposes and was inspired by Dutch self-interest. Thus, the policy on which it rested could have legal validity only after confirmation by the Fund.

(6) Under the Dutch regulation, all international contracts concluded without prior license were void, and the Netherlands Bank, if subsequently requested to grant a license, could decide in its sole discretion whether or not to grant one according to whether the Dutch resident would lose or gain thereby. This was “in violation of international public policy.”

For these reasons, and also because the defendants had filed an application with the Netherlands Bank in terms which would necessarily encourage the Bank to refuse a license for “egoistic motives,” the court held that the defendants’ argument that the contract was void must fail, and appointed an expert to take an accounting.

Some of the reasons relied on by the court involve basic problems of the interpretation of Article VIII, Section 2(b). The first reason suggests that the application of Article VIII, Section 2(b), depended on a finding that an unlicensed contract was void under the Dutch regulations, and that if it was void under those regulations it would then be treated as void under the provision. However, the provision speaks of exchange contracts that are “contrary to” exchange control regulations, and declares that they shall be “unenforceable.” Neither of these two concepts is the equivalent of voidness.

As for the second reason, the language of the provision, “exchange contracts which involve the currency of any member,” is admittedly obscure. However, there is a strong current of opinion in favor of a liberal interpretation which would readily embrace contracts for the sale of goods for money.28

The third and fourth reasons assume that Article VIII, Section 2(b), will not be given effect unless a defendant pleads and proves the exchange control regulations which his contract has failed to observe29 and also the application of the provision to them. This view rests upon the classical principle that foreign law must be proved as a fact. However, it has been doubted that this principle can work satisfactorily when applied to Article VIII, Section 2(b). The provision was intended to protect the interests of Fund members, and this protection, it has been pointed out, should not be frustrated by the accidental or intentional failure of litigants to prove exchange control regulations.30

In its third and fifth reasons the court held it necessary for the defendants to prove that the Fund had confirmed the Dutch regulations on which they relied. It should be noted that Article VIII, Section 2(b), refers to exchange control regulations that are “maintained or imposed consistently with this Agreement.” The main source of postwar exchange control regulations has been Article XIV of the Fund Agreement, under which members are authorized to “maintain and adapt to changing circumstances (and, in the case of members whose territories have been occupied by the enemy, introduce where necessary) restrictions on payments and transfers for current international transactions.” In other words, in this provision, as well as in some other provisions of the Agreement, there is standing authority for members to have certain exchange control regulations without the necessity for members to get confirmation from the Fund of specific regulations within the scope of that authority.

Much more could be written of this interesting case, but discussion here must cease with one last comment. One of the most difficult aspects of Article VIII, Section 2(b), is the interpretation to be given to the words “involve the currency of any member.” There will be further reference to this problem in connection with the German case, but it should be observed now that the question before the Belgian court was the recognition of Dutch exchange control regulations in connection with a contract providing for Belgian franc payments. If the Belgian court had thought that the currency of the Netherlands was not “involved,” would it have omitted this objection to the defendants’ case from the long list of objections that it did set forth?

HAMBURG CASE

The German case31 was decided by Chamber 12 for Commercial Affairs of the Hamburg Landgericht. The defendants, who were Belgian residents, entered into an agreement with the plaintiffs, a Hamburg firm, for the purchase from the latter of 500 tons of sulphate of ammonia at 46 U.S. Clearing Dollars per 1,000 kilograms, payment to be made under Belgian-West German Clearing. The defendants failed to obtain an import license from the Belgian authorities, and the plaintiffs brought this action because of the defendants’ failure to take up the goods. There was some question whether the grant of an import license was a condition of the contract, but the court held that it was unconditional. Nevertheless, it decided that the action must fail. The basis for this decision was Article VIII, Section 2(b), with the niceties of which the court showed a notable familiarity.

The recognition of Belgian controls pursuant to the provision was not preceded by any discussion of the governing law under German private international law. There was thus no finding that Belgian controls would be recognized because Belgian law was the governing law.32 The decision can be regarded, therefore, as the clearest application to date of the statement in the Fund’s authoritative interpretation of the relationship between Article VIII, Section 2(b), and private international law. It is true, as already noted, that theoretically there should be no difference in result between immediate consideration of the exchange control regulations that are relevant under the provision and consideration of them at a later stage after what is, under the provision, an unnecessary determination of the governing law under private international law. Whatever the approach, there would be no enforcement of a contract declared unenforceable by the provision. Nevertheless, it is worth noting, without trying to insist on any moral, that in the Sik and Courtrai cases, in which the second approach was used and the governing law was found to be the lex fori, the results did not give effect to the foreign exchange control regulations; whereas in the Hamburg case, in which the first approach was followed, effect was given to them.

Another feature of the Hamburg decision is that there was no discussion of the question whether the category of “exchange contracts” includes contracts for the sale of commodities for money. It will be remembered that this was thought to be an open question by the Courtrai court, but the Hamburg court had no trouble with it at all. On the other hand, the Courtrai court spent no time on the question whether the currency of the Netherlands was “involved” in a contract for payment in Belgian francs, whereas the Hamburg court expressly found that the foreign exchange holdings or the currency of Belgium was involved. This language is important because, taken with the court’s references to Dr. Mann’s views on other aspects of the provision,33 it suggests an acceptance of his view on the currency involved which he has expressed as follows:

Exchange contracts “which involve the currency of any member” are, it is suggested, contracts which affect the currency resources of any member. It follows from what has been said above that it is not so much the denomination in a particular currency that matters, but the prejudicial effect which a transaction may have upon a member State’s financial position and which, by international cooperation, the members have agreed to preclude. Gold, securities of whatever denomination, even land, movables, or intangibles may be the subject of exchange control and their transfer may “involve the currency” of a member. There is no reason why, in a document of this kind, “currency” should not be construed in the broad sense of economics rather than in a strictly legal sense.34



In this case the contract referred to U.S. dollars but provided that payment was to be made under clearing arrangements, i.e., in accordance with the Payments Agreement between the Federal Republic of Germany and the Belgian-Luxembourg Economic Union which had been entered into pursuant to the European Payments Union (EPU) Agreement. This meant that, if exchange control regulations permitted payment, the defendants, although not allowed even then to pay dollars, could elect to pay either Belgian francs or German marks. It is thus arguable that even on the narrow view that has been advanced of the currency involved, namely the currency payable, Belgian currency was involved.35 On the broad view, there can be no doubt that, as the result of the Payments Agreement and the EPU Agreement, Belgian currency was involved and would have been involved even if the contract had provided for payment in nothing but German marks.

The plaintiffs in this case advanced a new interpretation of the currency involved. It was an ingenious variation of the so-called narrow view. The latter, it has been seen, means that if an exchange contract is contrary to Belgian exchange control regulations, Article VIII, Section 2(b), will apply only if the contract calls for payment in Belgian currency. The plaintiffs, however, argued that, because there must be a “foreign exchange contract” from the standpoint of Belgium, the provision will not apply if the currency of payment is Belgian francs. This, they argued, was the situation here, presumably because they believed that the defendants would have paid in Belgian francs.36 The argument did not succeed.

The court also considered the question whether the Belgian regulations that affected the contract were exchange control regulations. It did not appear to be unduly bothered by the fact that the basic regulation was one requiring the defendants to get an import license for goods coming from East Germany, which in itself sounds more like a trade than an exchange control regulation. What the court relied upon, however, was the fact that the refusal of a license was for the purpose of preventing payment under German-Belgian clearing arrangements. The court thus regarded the contract as contrary to the exchange control regulations which established the clearing arrangements.

This led to the next question. Were those regulations maintained in conformity with the Fund Agreement? Article VIII, Section 2(b), it will be remembered, refers to exchange control regulations “maintained or imposed consistently with this Agreement.” The court did not think, as the Courtrai court had, that this meant that an express approval by the Fund of the particular regulations must be demonstrated. On the other hand, it did not attempt to determine which provision of the Agreement authorized the regulations. In its view, the general character of the regulations must be authorized,37 and that this test was satisfied could be inferred from the fact that similar exchange control regulations existed in almost all countries.

After this analysis, the court concluded that the contract was devoid of effect. It took this to be the meaning of “unenforceable” on the ground that the members of the Fund cannot be presumed to have intended the special meaning of a valid but not enforceable contract which the word has in Anglo-American systems of law. The other reason given by the court for its understanding of “unenforceable” is in strong contrast to the opinion of the Courtrai court that litigants must prove the exchange control regulations of other countries. The Hamburg court objected to the “Anglo-American” view of “unenforceable” because this would mean that it would be left to the discretion of the parties to a contract to invoke regulations that existed in the public interest. There is no need to comment at length on this aspect of the provision, because the issue as to the precise meaning of the word did not affect the outcome of the case, and because there has been a fuller discussion elsewhere.38 It is sufficient to point out that there is no reason why the concept of a contract as a valid one which judicial or administrative authorities will not help to enforce must carry with it the proposition that it is left to contracting parties to plead and prove such unenforceability.

One further problem had to be resolved. If a claim for performance of a contract is excluded by Article VIII, Section 2(b), can the court award damages for non-performance? This question has not been considered in the other cases that have dealt with the provision. The Hamburg court held that the claim for damages also must fail. If damages were awarded, even though the merchandise had not been received in Belgium, the foreign exchange position of that country would be even more adversely affected. Moreover, the contrary conclusion would give full latitude to attempts to circumvent the provision. The court’s position was thus consistent with the Fund’s authoritative interpretation, which declares that “& the obligations of such contracts will not be implemented by the judicial or administrative authorities of member countries, for example, by decreeing performance of the contracts or by awarding damages for their non-performance.”



The Fund Agreement in the Courts— V*

THIS ARTICLE DISCUSSES four eases which have been decided by courts in Hong Kong, Germany, Luxembourg, and the United States (New York) in the period 1949 to 1958. All of the cases deal with the unenforceability of certain exchange contracts under Article VIII, Section 2 (b), of the Articles of Agreement of the International Monetary Fund.



1. Hong Kong Case

In White v. Roberts, decided by the Hong Kong Supreme Court on November 3, 1949,1 the plaintiff and a partnership of the defendant and one Baeten had been foreign exchange brokers in Shanghai. The plaintiff, on behalf of his clients, had entered into numerous contracts with the partnership in Shanghai under which the plaintiff paid Chinese currency in return for payment by the partnership of specified foreign currency to a named person in another country. In January 1948, the plaintiff and defendant, fearing that their dealings in foreign exchange had been discovered by the Chinese authorities, removed themselves to Hong Kong, where the plaintiff brought an action on twelve of the contracts made in Shanghai under which the partnership had defaulted by failing to provide the stipulated foreign currency. The contracts had called variously for the payment of U.S. dollars in the United States, sterling in the United Kingdom, or Hong Kong dollars in Hong Kong. The plaintiff claimed to recover from the defendant approximately one million Hong Kong dollars, with an alternative claim of damages for breach of contract. The parties agreed that the contracts were governed by Chinese law. The defendant denied that he had been in partnership with Baeten during the period when the contracts were made, and pleaded that they had been made with Baeten only. The Court held that this defense failed, and that the contracts had been entered into by the defendant and Baeten as partners. The Court found that on this issue, and apart from the other issue raised by the defendant, he would be liable under both Chinese and Hong Kong law for breaches of the contracts or alternatively for money had and received. The defendant pleaded further that the contracts were illegal and criminal under Chinese law, and therefore that any money paid by the plaintiff under them could not be recovered under the laws of China or Hong Kong either as damages for breach of contract or as money had and received.

The defendant’s second plea relied upon certain foreign exchange control regulations of the Central Bank of China promulgated in August and December 1947. The August regulations provided that all foreign exchange dealings must be through appointed banks or licensed brokers and at rates established by the Foreign Exchange Equalization Fund Committee appointed by the Central Bank. Confiscation of foreign exchange and imprisonment were.prescribed as penalties for others dealing in foreign exchange. The December regulations closely followed the August regulations except that no provision was made for dealings through licensed brokers. The Court found that eleven of the contracts violated the August regulations, and the twelfth the December regulations. The Court came to the following conclusion:

… Counsel for the defendant relied on Article V11I Section 2(b) of the Bretton Woods Agreements. It is admitted that both China and the United Kingdom are signatories to these agreements which agreements were for the establishment of an international body to be called the International Monetary Fund, and another body with which we are not here concerned. In both cases, the year of signature was 1945. On the 10th January, 1946, the Bretton Woods Agreements Order-in-Council St. R. & 0. No. 36 provided that portion of Article VIII section 2(b) was to have the force of law. The Order is applicable to Hong Kong. The part of Article VIII section 2(b) which has the force of law reads:—

“Exchange contracts which involve the currency of any member and which are contrary to the exchange control regulations of that member maintained or imposed consistently with this Agreement shall be unenforceable in the territories of any member.”



Counsel also quoted in support Dicey’s Conflict of Laws page 750 where the learned author states under Rule 166 that a contractual obligation may be invalidated or discharged by exchange control legislation if such legislation is part of the proper law of the contract. He referred also to Frankman v. Prague Credit Bank (1948) 1 K.B. 730 where Article VIII section 2(b) was held applicable. This case was later reversed on appeal and argument as to the applicability of Article VIII section 2(b) was abandoned.

Counsel for the plaintiff submitted that even if Article VIII section 2(b) of the Bretton Woods Agreements was applicable to the case, it merely provided that such contracts were not enforceable in our Courts: it did not go on to provide that money paid under such contracts could not be recovered. Therefore. even if plaintiff failed on his action for breach of contract, he should still recover in an action for money had and received. …

… I do not agree with the contention of Counsel for the plaintiff that, because Article VIII section 2(h) of the Bretten Woods Agreements states only that the Court will not enforce exchange contracts contrary to the laws of a foreign country, I ought not to hold that plaintiff should not succeed in an action for money had or received. It is immaterial in such a case whether plaintiff relies on the breach of contract or on an action for money had and received: if the circumstances of the case show that there was illegality, then in my view he cannot succeed.

I agree with the submission of Counsel for the defendant that, these contracts being illegal by the law of China, this Court ought to do nothing to enforce them both on the grounds of public policy and because of the provisions of Article VIII section 2(b) of the Bretton Woods Agreements.

I hold that plaintiff fails in his claim and I give judgment for defendant. Plaintiff to pay ⅔ of defendant’s costs.



White v. Roberts is of interest for a number of reasons. It is one of the earliest cases involving the application of Article VIII, Section 2(b), and indeed seems to be the first in which the decision was based squarely on that provision, although equal weight was given to the principle that the contracts were illegal under Chinese law, the law governing them under the private international law of Hong Kong. In dealing with Article VIII, Section 2(b) most courts have taken confidence from the fact that the law of the member whose currency was involved under that provision was also the governing law under traditional private international law. There is probably no case so far in which a contract which was enforceable under what was found to be the governing law under private international law, was nevertheless declared unenforceable because of the provision, although it is significant that in the Hamburg case discussed in an earlier article2 the Court appears to have found it unnecessary to determine what was the governing law under traditional private international law. Moreover, in In re Sik’s Estate3 the Surrogate’s Court of New York found that the contract was unenforceable under New York law, the governing law, but nevertheless went on to consider the effect of Yugoslav exchange control regulations. However, it found that there was justification for not obtaining the license required by these regulations, and the enforceability of the contract was upheld.4

Perhaps the most interesting feature of White v. Roberts is that, having found that the contracts were unenforceable, the Court then decided that the plaintiff could obtain neither damages for nonperformance nor the return of the monies, or their equivalent, that he had paid under them. In short, the plaintiff was unable to base a remedy either on the unenforceable contracts or on the monies that he had paid pursuant to those contracts. The same conclusion was reached in Lessinger v. Mirau, which is discussed next.



2. Schleswig Case

Lessinger v. Mirau, decided by the Schleswig-Holstein Oberlandes-gericht in Schleswig on April 1, 1954,5 is, in essential respects, similar to White v. Roberts. The parties, who were Austrian citizens, concluded a contract in Vienna on May 1, 1949 under which the plaintiff was to provide 30,000 Austrian schillings to enable the defendant and one Karplus to try out a system of roulette in the casino at San Remo. What the plaintiff actually provided was a sum of US$1,000, the equivalent of the Austrian currency referred to in the contract. This payment was made without the consent of the Austrian exchange control authorities and was thus in violation of Austrian regulations. The plaintiff was to receive 30 per cent of the profits but was not to participate in any losses. The defendant and Karplus guaranteed the plaintiff that he would receive a minimum of 3,000 Austrian schillings each month. They also undertook to pay the profits and repay the capital to the plaintiff or his representative in Vienna, Switzerland, or Italy, at the election of the plaintiff, and they provided certain instruments as security for these obligations. The money advanced by the plaintiff was lost, and he had never received any payment or repayment. The defendant left Vienna for Travemünde in Germany, where he took a position at the local casino and finally became technical superintendent of gambling. The plaintiff brought an action in the Landgericht of Lübeck, in which he asked that the defendant be ordered to pay the equivalent in German currency of US$1,000 and interest into a blocked account in the plaintiff’s name. The Lübeck Court dismissed the plaintiff’s claim, and he appealed.

The Oberlandesgericht decided that the loan contract was governed by Austrian law, and that Austrian law included exchange control regulations which had been violated by the parties. The Court examined and rejected various arguments for refusing to recognize the exchange control regulations of Austria. It continued:

Frequently, the refusal to apply foreign exchange control law has been based on the principle of public policy. … It has been argued that foreign exchange laws enacted for the protection of the foreign currency would encroach upon creditors’ vested rights and are thus incompatible with domestic legal philosophy. … since the war this view has gradually been replaced by the contrary opinion. Since nearly all states have introduced some form of regulation of their exchange resources, the opinion has gained strength that in the present state of the world economy restrictions on the use of exchange resources by individual states are inevitable. Accordingly, more than fifty states6 have gradually ratified the Bretton Woods Agreements of 1944. The Federal Republic of Germany and Austria have also joined the Fund … Article VIII, Section 2(b), first sentence of this Agreement, provides in the official German translation:

“Aus Devisenkontrakten, die die Wahrung eines Mitglieds beriihren und diein Gegensatz stehen zu den von dem Mitglied in Ubereinstimmung mit diesem Abkommen aufrechterhaltenen oder eingefiihrten Devisenkontrollbestim-mungen, kann in den Gebieten der Mitglieder nicht geklagt werden.”



Accordingly, the members have obligated themselves under Article VIII, Section 2(b), second sentence—“to cooperate in measures for the purpose of making the exchange control regulations of either member more effective, provided that such measures and regulations are consistent with this Agreement. “It is true that jurisprudence has so far been reluctant to apply Article VIII of the Fund Agreement. … Yet, it is not clear why Article VIII … should not obligate German courts to apply Austrian foreign exchange law to cases like the one under consideration, undoubtedly, the contract of loan is a contract in the sense of Article VIII. … It is also an exchange contract within the meaning of this provision. Exchange contracts are contracts which affect the currency of a member (Mann, Der International Wahrungsfonds und das International Privatrecht JZ 1953, p. 444). This interpretation is the only one compatible with the purpose of the regimentation of foreign exchange resources. In any event, however, in view of our own German foreign exchange laws, German public policy is no basis which would justify a rejection of the applies of Austrian the happily impaction of Austrian law in its entirety, i.e., including the foreign exchange pro-visions concerning the effects of violations of exchange control regulations under civil law. … (Translation)



The Court concluded, therefore, that, since the loan contract was void under Austrian exchange control regulations, it would not support a claim for repayment of the amount lent. Furthermore, the plaintiff could not recover on the basis of unjust enrichment. That claim was subject to Austrian law. Under that law, restitution of commodities or foreign exchange transferred notwithstanding a prohibition of law was decreed only where restitution would further the purpose of the prohibition. Since the defendant no longer retained the foreign ex-change that he had received, he could not return it to the Austrian economy. The purpose of the Austrian prohibition of the illegal export of foreign exchange was not the indemnification of the payer who disregarded the law. Therefore, the plaintiff failed on this part of his case also.

The conclusion reached by the Schleswig Court was thus the same as in White v. Roberts, namely that the plaintiff could succeed neither on the contract nor on the basis of some quasi-contractual principle. In both eases, the Court relied equally on Article VIII, Section 2(b), and on private international law. In both cases, the contracts related to currency. In White v. Roberts they provided for exchange transactions, and in Lessinger v. Mirau an advance of currency was to be repaid together with a share of the profits resulting from the use of the currency. However, there is one feature of the decision in Lessinger v. Mirau which is of special interest, and this is its bearing on the meaning of the words “exchange contracts” and “involve the currency” in the provision.

On these elements in Article VIII, Section 2(b), two polar views have been expressed. Professor Nussbaum’s view may be taken as typical of a conservative approach to the interpretation of these words, and Dr. Mann’s as typical of a liberal attitude. Professor Nussbaum has said that “exchange contracts” are those which have international media of payment as their immediate or exclusive object, so that contracts involving securities or merchandise are excluded except where they are monetary transactions in disguise. A currency is “involved” if it is a medium of payment with which the contract deals or to which it refers.7 These views have been endorsed most recently by the editors of the seventh edition of Dicey’s Conflict of Laws,8 the classic English text on private international law. Dr. Mann, on the other hand, interprets “exchange contracts” to mean those contracts which affect the exchange resources of a country, and the currency “involved” is that of the country whose resources are affected.9 In his article in the Juristenzeitung,10 to which the court in Lessinger v. Mirau referred with approval, Dr. Mann wrote:

According to a third suggestion “exchange contracts” are contracts which in any way affect a member’s exchange resources [see paragraph 2 below]. This definition is probably closest to the intentions of the drafters, but does have the disadvantage that it makes the word “exchange” redundant; in order to express the idea the provision could have referred simply to “contracts which involve the currency of any member.” One cannot lightly decide to ignore an important word, and thereby act against all rules of interpretation. Yet, this objection, grave though it may be, is out-weighed by the fact that no other interpretation would achieve the purposes of the Agreement.

2. As was pointed out above, exchange contracts “which involve the currency of any member” are contracts which affect the currency resources of a member. It is not so much the denomination of a debt in a particular currency that matters, but the prejudicial effect which a transaction may have upon a member’s financial position and which, by international co-operation, the members have attempted to preclude. Gold, securities of whatever denomination, even land, moveables or intangibles, may be the subject matter of exchange control and their disposition may “involve the currency of a member.” There is no reason why in a document of this kind, “currency” should not be construed in the broad sense of economics rather than in a strictly legal sense. (Translation)



In Lessinger v. Mirau, the contract did not provide for an exchange transaction in the ordinary sense, but it was a monetary transaction because currency was what the plaintiff rendered and was to receive in consideration. The plaintiff was to pay an amount of money expressed in Austrian currency, although in fact paid in U.S. dollars, and he was to receive this amount back together with profits in Vienna, Switzerland, or Italy, and, presumably, therefore in the legal tender of the place of payment selected by the plaintiff. Thus, currency was the immediate, although in one sense not the exclusive, object of the contract, and Austrian currency was certainly “referred” to. The Court could easily have taken a conservative approach to the interpretation of the provision and still have decided as it did. It preferred instead to support the wider view of Dr. Mann as the “only one compatible with the purpose of the regimentation of foreign exchange resources.” 11

It may be of interest to return for a moment to the question of recovery in quasi-contract. In both White v. Roberts and Lessinger v. Mirau, the denial of a quasi-contractual remedy seems to have been based on the fact that the contracts were illegal under the exchange control regulations which the parties had failed to observe, and not on any close analysis of the concept of unenforceability or other elements in Article VIII, Section 2(b). In Lessinger v. Mirau, it is quite clear that the law under which the exchange control regulations were imposed was referred to as the law governing the quasi-contractual claim under the private international law of the forum, and this was probably the position in White v. Roberts also.

The conclusion reached by both Courts on the issue of the quasi-contractual claim promotes the general policy of the provision to discourage the making of contracts in disregard of exchange control regulations. Obviously, parties would be encouraged more frequently to take their chances in connection with such contracts if the risks were reduced. There could be no better way of eliminating risks than to assure a party that, if he fails to enjoy the performance of a contract that is unenforceable because it is contrary to exchange control regulations, he will thereupon be helped to recover the consideration that he has paid under the contract. Moreover, in some cases, a quasi-contractual remedy would be tantamount to the enforcement of the contract that is to be treated as unenforceable. For example, if A receives francs from A and promises to pay sterling to A in violation of French exchange control regulations, an action in quasi-contract by A in England for the francs had and received by A would result, if successful, in a judgment in sterling.12 If one ignores any difference that might be involved in the applicable rate of exchange, this would be precisely what the parties had sought by their unenforceable contract. At the same time, it should be noted that in some cases the denial of a quasi-contractual remedy may not be helpful to the economy of the country of the currency involved. For example, in Lessinger v. Mirau, if it is assumed that the plaintiff remained a resident of Austria, which seems to have been the case, restitution to him of the dollars that he had paid, if that were possible, or even the equivalent in the currency of the forum, would have restored resources, or their equivalent, to the Austrian economy. Nevertheless, the consideration of discouraging parties from disregarding exchange control regulations is a broader one and is more likely to be beneficial to members of the Fund in the long run. It is submitted, therefore, that the result in White v. Roberts and Lessinger v. Mirau should be approved.



3. Luxembourg Case

In Société ‘Filature et Tissage X. Jourdain’ v. Epoux Heynen-Bintner, decided by the Tribunal d’Arrondissement de Luxembourg (Civil) on February 1, 1956,13 proceedings were brought to obtain execution in Luxembourg of a judgment rendered by a French court, le tribunal de première instance de Mulhouse. On November 19, 1946, the Jourdain Company, a French firm, sold to Stangé, a resident of Luxembourg, seven bales of poplin for 641,685 French francs. The French authorities gave the necessary export and exchange control authorizations. On March 31, 1947, one Wolff, a resident of France, paid the Jourdain Company the contract price in French francs on behalf of Stangé. The Jourdain Company sued Stangé for this sum in the Mulhouse Court. French exchange control regulations provided that a franc payment from abroad must be made by debit to a foreign franc account opened in France in the name of the foreign debtor or his bank. The Mulhouse Court concluded that the payment by Wolff, which was not in accordance with French exchange control regulations, could not discharge Stange, and thus gave judgment for the Company. In the Luxembourg proceedings, the defendants, who were the heirs of Stangé, argued that the Court should not decree execution of the Mulhouse judgment because the French exchange control legislation on which it was based was contrary to the public policy of Luxembourg.

The Luxembourg Court rejected this argument:

The contract between the Jourdain Company and Stangé constitutes an exchange contract within the meaning of Article VIII, Section 2(b) of the Articles of Agreement of the International Monetary Fund;

Pursuant to this provision exchange contracts which involve the currency of a member and which are contrary to the exchange control regulations of that member, maintained or imposed consistently with this Agreement are unenforceable within the territories of other members;

By virtue of the authority conferred by Article XVIII of the above Agreement the Fund has interpreted the meaning and purpose of Article VIII, Section 2(b), as follows: (1) The parties to an exchange contract involving the currency of another member of the Fund and contrary to the exchange control regulations of that member, which are maintained or introduced in accordance with the Fund Agreement, may not receive the assistance of the judicial or administrative authorities of other members in order to obtain the execution of such contracts. … (2) In accepting the Articles of Agreement members undertook the obligation to incorporate the above-mentioned principles into their national law. An obvious result of this obligation is that if one party to an exchange contract of the category envisaged by Article VIII, Section 2(b), demands the execution of such a contract the tribunal of the member before which the action is brought may not on the grounds that these regulations are contrary to the public policy of the forum refuse effect to the regulations of the other member which are maintained or introduced in accordance with the Fund Agreement, (See L’application des Statuts du Fonds Monéiaire par les tribwnaux, by Joseph Gold; Revue critique de droit international privé, 1951, pages 586 and 587);

Since by the law of December 24, 1945, the Grand Duchy of Luxembourg approved the draft agreements contained in the Final Act of the Monetary and Financial Conference of the United Nations held at Bretton Woods from July 1 to 22nd, 1945, relating to the creation of the International Monetary Fund and the International Bank for Reconstruction and Development, the domestic courts are bound by the Fund Agreement and may not refuse to apply exchange control regulations of a member of the Fund which have been created or are being maintained in accordance with this Agreement, for the reason that they go against internal public policy, (See Réglementation des changes en droit international privé by Berthold Goldmann; report published in “Le contrôle des changes, ses répercussions sur les institutions jurdiqves” by Joseph Hamel, Andre Bertrand et Rene Roblot, pages 46 sq.; “De l’élimination des conflits de lois en. matière monétaire réalisée vor les Statuts du. Fonds Monétaire International et de ses limites” bv G. R. Delaume. published in the Journal de Droit International, 1954, pages 332 so.; Decision of Perutz v. Bohemian Discount Bank in Liquidation with note by Joseph Gold and G. R. Delaume, published in the Journal de Droit International, 1953. pages 796 sq.);

As France is a member of the International Monetary Fund and as Articles 10 and 11 of the French Decree of July 15, 1947 have not been introduced or maintained in violation of the Fund Agreement, these provisions may not be considered contrary to the public policy of Luxembourg: it follows that the motion made by the defendants … is without merit. (Translation)



Two features of this case should be noted. First, the Luxembourg Court treated it as one which unquestionably fell within the scope of Article VIII, Section 2(b). However, the basic issue was not the enforcement of a contract which was contrary to French exchange control regulations—the contract had been authorized by the appropriate French authorities—but the recognition as a discharge of a purported payment which was contrary to those regulations. The Luxembourg Court refused to recognize that this payment was a discharge. The result is logical because if the contract had expressly provided for payment as made by Wolff, the contract would clearly have been unenforceable under Article VIII, Section 2(b).

Secondly, the Luxembourg Court held that the contract was an “exchange contract.” It will be noted, however, that it was not a contract in which international means of payment were the immediate and exclusive object. It was a contract involving merchandise on one side and currency on the other.

The Luxembourg case suggests another issue. Article VIII, Section 2(b), provides that the exchange contracts there referred to shall be unenforceable “in the territories of any member.” Suppose that a party to a contract which would be unenforceable in the courts of a member country sues on it and obtains a judgment in a court in a nonmember country. Suppose then that the plaintiff sues on the judgment in a court in a member country. The private international law of many countries provides that, in certain circumstances, foreign judgments are conclusive and enforceable. If the judgment were treated in this way in the circumstances that have been imagined, the policy of Article VIII, Section 2(b), would be frustrated. However, foreign judgments can frequently be impeached on the basis of the public policy of the forum which is asked to enforce the judgment. The Luxembourg case involved the judgment of a court in another member country, and decided that the judgment could not be refused enforcement because it was based on the foreign exchange control legislation of that other member country. It is significant, however, that the Luxembourg court was willing to examine the question whether the foreign judgment offended Luxembourg public policy. Therefore, since it must now be considered part of the public policy of member countries to refuse enforcement of the contracts covered by Article VIII, Section 2(b), it would seem that in the case that has been supposed the foreign judgment would not be enforced.



4. New York Case

In Southwestern Shipping Corporation v. National City Bank of New York, decided by the New York Supreme Court,14 a court of first instance, on March 17, 1958, the plaintiff sued to recover $37,222 paid by the defendant to Anlyan in October 1951 pursuant to instructions from the Bank of Italy, Milan, to the defendant. The plaintiff claimed that the money should have been paid to it and not to Anlyan. The dealings on which this claim was based were these. In September 1951, Garmoja, an Italian entity, made an arrangement with Corti, another Italian entity, under which Garmoja paid approximately 23 million lire to Credito-Lombardo, an Italian bank, for the account of Corti. Corti then instructed Credito-Lombardi to transmit $37,222 to Anlyan in New York, who, before that transfer, was to assign the dollars to the plaintiff in New York. The plaintiff was to hold the money for Garmoja. Anlyan did assign the dollars to the plaintiff before the transfer to Anlyan, and the plaintiff notified the defendant of the assignment. The defendant promised to pay the sum to the plaintiff but nevertheless paid it to Anlyan.

The defendant pleaded that the arrangement between Garmoja and Corti was an agreement for the purchase and sale of foreign exchange which violated Italian exchange control legislation; and further that the agreement and the attempted transfer from Anlyan to the plaintiff were unenforceable because they were contrary to the public policy of the United States and the State of New York.

The New York court found that Italian exchange control legislation from 1934 to the date of the trial required that a license must be obtained from the Italian exchange control authorities for the dealings that have been described. A license had not been obtained, and the arrangement and attempted assignment were illegal, void, and unenforceable in Italy.

The plaintiff argued that its case was predicated, not on the Garmoja-Corti agreement or the Anlyan-plaintiff assignment, but on its independent contract with the defendant, the National City Bank. The plaintiff relied on a principle that a bargain collaterally and remotely connected with an illegal purpose or act is not rendered illegal thereby if proof of the bargain can be made without relying upon the illegal transaction. The New York Court held that either there was no proof at all of the alleged independent contract between the plaintiff and the defendant or the only proof necessarily involved the preceding illegal arrangements.

The Court decided as follows:

… With these established facts in mind, our courts, under the Bretton Woods Agreement, are expressly prohibited from furnishing any assistance to the enforcement of any agreements made in violation of the Foreign Exchange Control Laws of Italy. Article VIII, section 2(b) of the Bretton Woods Agreement provides as follows:

“2(b) Exchange contracts which involve the currency of any member and which are contrary to the exchange control regulations of that member maintained or imposed consistently with this Agreement shall be unenforceable in the territories of any member.”

The Board of Directors of the International Monetary Fund on August 18, 1949,15 issued an interpretation of the above quoted Article VIII, section 2(b) of the Bretton Woods Agreement which provides in material part as follows:

“The meaning and effect of this provision are as follows: 1. Parties entering into exchange contracts involving the currency of any member of the Fund and contrary to exchange control regulations of that member which are maintained or imposed consistently with the Fund Agreement will not receive the assistance of the judicial or administrative authorities of other members in obtaining the performance of such contracts. That is to say, the obligations of such contracts will not be implemented by the judicial or administrative authorities of member countries, for example, by decreeing performance of the contracts or by awarding damages for their non-performance.

“2. By accepting the Fund Agreement, members have undertaken to make the principle mentioned above effectively part of their national law. This applies to all members, whether or not they have availed themselves of the transitional arrangements of Article XIV, Section 2.

An obvious result of the foregoing undertaking is that if a party to an exchange contract of the kind referred to in Article VIII, section 2(b) seeks to enforce such a contract, the tribunal of the member country before which the proceedings are brought will not, on the ground that they are contrary to the public policy (ordre public) of the forum, refuse recognition of the exchange control regulations of the other member which are maintained or imposed consistently with the Fund Agreement. It also follows that such contracts will be treated as unenforceable notwithstanding that under the private international law of the forum, the law under which the foreign exchange control regulations are maintained or imposed is not the law which governs the exchange contract or its performance.’”



And the Board of Directors of the Fund have by letter dated August 8, 1957, addressed to the Secretary of the Treasury of the United States (Defendant’s Ex. V in evidence) determined that the six Italian Decree laws upon which Dr. Rava based his opinion have since Italy joined the Fund on March 27, 1947, and particularly during the year 1951, been maintained and imposed consistently with the Bretton Woods Agreement.

Both the United States and Italy are parties to the Articles of Agreement of the International Monetary Fund (Bretton Woods Agreement), effective December 27,1945. This agreement was accepted by the United States on December 20, 1945, and by Italy on March 27,1947.

Even in the absence of the Bretton Woods Agreement, I must conclude that the cited authorities are determinative of the legal issue presented and that plaintiff cannot recover, as a matter of law, in a case such as this, if, as part of its case, plaintiff is required to allege and prove an unlawful act. The rule is succinctly stated in Stone v. Freeman, 298 N.Y. 268, 82 N.E. 2d 571, 8 A.L.R. 2d 304, where the Court of Appeals said:

‘It is the settled law of this State (and probably every other State) that a party to an illegal contract cannot ask a court of law to help him carry out his illegal object, nor can such a person plead or prove in any court a case in which he, as a basis for his claim, must show forth his illegal purpose…’





It will be observed that the decision is again based as much on the application of the governing law, Italian law, under New York private international law as on Article VIII, Section 2(b). It is interesting that the Court refused to sever the last stage in the complicated dealings, the relationship between the plaintiff and the defendant in New York, from the steps leading up to it and the impact of Italian law and exchange control.

The judgment contains no comment on the interpretation of Article VIII, Section 2 (b) apart from the Fund’s authoritative interpretation of June 14, 1949. Thus, there is no discussion of such elements in the provision as exchange contracts or the currency involved. This is undoubtedly because, as in White v. Roberts, the arrangements taken as a whole provided for an exchange transaction and thus, on any view, constituted an exchange contract. Again, by any test that has been advanced, Italian currency was “involved” in this exchange contract.

The reference in the opinion of the Court to a letter dated August 8, 1957 from the Fund to the Secretary of the Treasury of the United States raises a novel point of law. It will be recalled that the final paragraph of the interpretation of June 14, 1949 stated that:

The Fund will be pleased to lend its assistance in connection with any problem which may arise in relation to the foregoing interpretation or any other aspect of Article VIII, Section 2(b). In addition, the Fund is prepared to advise whether particular exchange control regulations are maintained or imposed consistently with the Fund Agreement.



The Fund is frequently requested to certify that specific exchange control regulations are maintained or imposed consistently with the Articles. In the New York case, this certificate was sent by the Fund to the U.S. Treasury, the fiscal agency of the United States under Article V, Section 1. The Treasury was able to certify that the Fund’s certificate was in its records. Presumably, this would overcome any difficulty under the practice of the New York State courts that might attend the direct submission by a litigant of the Fund’s certificate in evidence. Section 400 of the Civil Practice Act of New York provides that a copy of a record or other paper, remaining in a department of the Government of the United States, is evidence when certified by the head, or acting chief officer, for the time being, of that department.
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The Fund Agreement in the Courts— VI*

THIS INSTALLMENT of the survey of cases involving the Articles of Agreement of the International Monetary Fund deals with cases in the courts of New York, Austria, and the Netherlands which were concerned with the unenforceability of certain exchange contracts; a case in Oregon, now to be reviewed by the United States Supreme Court, which considers the effect of exchange control on a nonresident heir’s right to inherit; and a case in Chile which dealt with the currency in which a claim to compensation for requisition should be discharged.



Unenforceability of Certain Exchange Contracts

NEW YORK

Southwestern Skipping Corporation v. National City Bank of New York1 has now been decided by the Appellate Division2 and the Court of Appeals in New York,3 and an application for review by the United States Supreme Court has been refused,4 Southwestern Shipping Corporation, a New York corporation, was an export brokerage firm which acted as purchasing agent for Italian importers, of which the Garmoja firm was one. In September 1951, Garmoja placed an order with Southwestern for 300 tons of fatty acid at a price of $37,222. At that time, Italian foreign exchange control laws required an importer to have a license to pay dollars for such an import, but Garmoja had never obtained a license. In order to make dollars available to Southwestern to pay for the fatty acid, Garmoja entered into a contract with Corti, another Italian firm, which had obtained a license to pay dollars to an American named Anlyan for rags to be imported into Italy from the United States.

The contract provided that Garmoja would pay lire into Corti’s account with an Italian bank, Credito Lombardo, and this bank would transmit a credit for the dollar equivalent amounting to $37,222 to the National City Bank of New York “in favor of” Anlyan. Corti undertook that, before transfer of the dollars to Anlyan and apparently before payment of the lire by Garmoja, it would get from Anlyan a letter addressed to National City assigning the dollars to Southwestern and instructing National City to pay Southwestern. In this way, Garmoja would be able to make an unlicensed payment of dollars for the import of the fatty acid.

To carry out the arrangement, Corti obtained from Anlyan the letter of assignment. Corti delivered the letter to Garmoja in Italy, and Garmoja forwarded it to Southwestern. Southwestern then sought from National City, and received, an assurance that National City would pay the dollars to Southwestern when the money arrived.

The various steps of the arrangement were carried out as contemplated up to the receipt by National City of a cable instructing it to pay the dollars to Anlyan. National City officials were not certain that this credit to Anlyan was the credit referred to in Anlyan’s assignment to Southwestern, although they thought that it might be. They therefore paid the money to Anlyan, and informed him that if these were the funds that he had assigned to Southwestern, he could endorse the check and turn it over. Anlyan absconded. Southwestern requested payment from National City, which was refused, and Southwestern then brought this action against National City to recover the money.

The jury found that National City had broken its contract with Southwestern and had negligently paid the money to a third party. However, the trial court, the New York Supreme Court, refused a verdict for Southwestern on the ground that the agreement between Garmoja and Corti and the Anlyan assignment were illegal under Italian law because these transactions were not licensed by the Italian exchange control authorities; that Southwestern was acting as the agent of Garmoja in this transaction, and by virtue of substantially common stock ownership and control was nothing more than an alter ego subsidiary for Garmoja; and that accordingly the suit was barred by both the common law of New York and Article VIII, Section 2(b), of the Articles of Agreement of the International Monetary Fund. The Appellate Division unanimously affirmed this decision, without opinion.

On further appeal, the Court of Appeals, in a majority opinion from which two judges dissented, recognized that it was well settled in New York that a party to an illegal contract cannot ask a court of law to help him carry out his illegal object, or plead or prove a case in which his claim is based on an illegal purpose. However, there is an exception to this where one party to an illegal transaction turns over money to a third person for the use of the second party to the transaction. The second party can enforce the express or implied promise or trust of the third person to deliver the money to him even though, if the first party had not paid the money, the second party would be unable to compel him to pay. In other words, a mere agent or depository of the proceeds of an illegal transaction cannot assert the defense of the illegality of that transaction in order to resist a claim to the proceeds.

Assuming, then, the illegality of the Garmoja-Corti agreement and the Anlyan assignment under Italian law, and hence under article VIII (§2, subd. [b]) of the Bretton Woods International Monetary Agreement, and assuming further that plaintiff was the alter ego of Garmoja, the defendant, as a mere depository or transmittal agent of the proceeds of the arrangement, had no status to assert the illegality of those transactions.…5

So far as the Bretton Woods Agreement is concerned, we are unable to see how it affects plaintiff’s right to maintain this action. The pertinent provision (art. VIII, §2, subd. [b]; 60 U.S. Stat. 1411) recites: “Exchange contracts which involve the currency of any member and which are contrary to the exchange control regulations of that member maintained or imposed consistently with this Agreement shall be unenforceable in the territories of any member.” While there is evidence that the applicable Italian foreign exchange regulations were “maintained or imposed consistently with” the Agreement, and while the quoted provision unquestionably prevents the courts of this State from enforcing illegal transactions in the field of international currency exchange, we do not see how this affects the New York common-law rule prohibiting an agent or depository from asserting a defense of illegality which the principals have elected to waive.

Plaintiff here is seeking to enforce a lawful promise of payment by a party unconnected with the antecedent illegal exchange agreement. This promise was made in New York, to be performed in New York, and its enforcibility is governed by New York law. The same is true of defendant’s negligence, which was committed in New York.

The Bretton Woods Agreement adds nothing to the already settled law of this State that a party to an illegal agreement cannot enforce it against the other party. By forbidding any court in the United States from enforcing a foreign exchange contract which violates the exchange regulations of a foreign signatory to the agreement, it prevents a local court from refusing to give effect to the foreign law of a member on the ground that it is contrary to the public policy of the forum (see Perutz v. Bohemian Discount Bank in Liquidation, 304 N.Y. 533, 537, 110 N.E. 2d 6, 7), or because the foreign law provides only penal sanctions for its violation—as was the case with the Italian exchange regulations involved here—and hence should not be given extraterritorial effect (see Loucks v. Standard Oil Co., 224 N.Y. 99, 102–103, 120 N.E. 198). In our opinion, it in no way affects the common-law rule of this State that a depository of the proceeds of an illegal transaction cannot plead the illegality of the transaction as a bar to suit against it for breach of contract and negligence.6



In other words, if Corti, after receiving the lire from Garmoja, had refused to transfer the dollar equivalent as agreed, it could not have been compelled by law to do so. But Corti did transfer the dollars to the defendant, National City, which, as depository, could not plead the illegality of the antecedent Garmoja-Corti agreement to resist the claim of Southwestern, the assignee of the dollars, based on the subsequent agreement between Southwestern and National City. Hence, National City must be held liable on Southwestern’s claim.

The dissenting opinion emphasized the rule that the courts will not lend their aid to enforce an illegal bargain, and that the right to take this objection is not confined to the parties to the illegal transaction. The exception that the majority opinion relied on was confined to circumstances in which the illegal transaction had been fully completed but in which a mere repository for one of the parties then refused to surrender the money.

The present is not such a case since judgment for the plaintiff here would in effect compel the taking of the final step in the transaction itself—a step without which the transaction would be meaningless—that is, the assignment to the plaintiff. … There are plenty of controlling cases which say that the “repository” exception does not apply when the whole thing is one single transaction. …

Although the point is not made in these terms by defendant, it would seem that this defendant, had it learned the purpose for which this assignment was made, could have refused to recognize that document and could have stood on its right not to aid in carrying out an essentially illegal transaction. That being so, its position is not made worse by the fact that by error or negligence it paid out the money to the assignor instead of holding it for the assignee and thus rounding out the whole forbidden transaction.7



The defendant. National City, petitioned the Supreme Court of the United States for a writ of certiorari to review the New York judgment, invoking that portion of Title 28 U.S.C. Section 1257 which reads:

Final judgments or decrees rendered by the highest court of a State in which a decision could be had, may be reviewed by the Supreme Court as follows:… (3) By writ of certiorari … where any title, right, privilege or immunity is specially set up or claimed under the Constitution, treaties or statutes of. or commission held or authority exercised under, the United States.



The federal questions which National City sought to have reviewed under this provision were (a) whether the State of New York had improperly superseded the policy of the United States as set forth in Article VIII, Section 2(b), of the Fund Agreement and the U.S. Bretton Woods Agreements Act,8 which gave the provision full force and effect in the United States, by interpreting New York law in such a way as to deny National City the right to assert a defense based on the provision, and (b) whether the New York Court of Appeals had interpreted the provision in a manner inconsistent with the construction adopted by other signatory countries and with the international commitment of the United States.

On the first question, National City argued in its brief that, if the application of Article VIII, Section 2(b), could be made to depend on such matters of state practice as the New York depository exception, the federal policy involved in the provision would be enforced in some U.S. states but not others and thus would not be observed uniformly in the United States as a whole.

On the second question, National City argued that dicta in the opinion of the New York Court of Appeals assumed that Article VIII, Section 2(b), applied only to suits by one party to an exchange contract against the other. Various commentators had agreed, however, that the unenforceability provision was not limited in this way. Moreover, the Court of Appeals had placed an unduly narrow construction on the term “exchange contracts.” That term should be construed to cover all steps essential to the accomplishment of the illegal objective. This would include the assignment to Southwestern. The courts in other member countries, such as the Hong Kong Supreme Court in White v. Roberts9 and the Schleswig-Holstein Oberlandesgericht in Lessinger v. Mirau,10 had adopted a broad construction of the provision consistent with its obvious purpose of discouraging illegal transactions. The present case was the first in which the construction of Article VIII, Section 2(b), would determine the outcome, and in view of the status of New York as a world financial center, it was important to establish a satisfactory precedent.

As already indicated, the Supreme Court denied the petition for a writ of certiorari. It is respectfully submitted that the result of the litigation is unfortunate. The mischief at which Article VIII, Section 2(b), is directed is the evasion of the exchange controls of other Fund members that are consistent with the Fund Agreement. The provision requires members to collaborate by ensuring that their judicial and administrative institutions refuse to enforce exchange contracts that evade such controls. In this case, it is undeniable that, in the result, the courts of one Fund member saw to it that performance was completed of a contract which evaded the exchange control law of another member. Incidentally, this was the outcome even though what National City had done, namely pay Anlyan, was strictly in accordance with Italian law and the exchange license granted to Corti under it. It is understandable that courts should be reluctant to allow a depository to profit by retaining the proceeds of an illegal transaction between other parties, but in this case National City had not retained the proceeds but had paid them over in a manner consistent with Italian law.11

It was recognized that the courts would not have lent their assistance if the action had been between Garmoja and Corti. But a distinction was drawn, and assistance was available, because the proceedings were between the agent and alter ego of Garmoja and the depository of Corti. It was thus the illegal stratagem itself which was adopted by the Court as the basis for a distinction as to the application of the unenforceability rule of Article VIII, Section 2(b).

The distinction made was that Southwestern was “a party unconnected with the antecedent illegal exchange contract” and that Article VIII, Section 2(b), adds nothing to the rule that “a party to an illegal agreement cannot enforce it against the other party.” Whatever might be said of an action to enforce a genuinely independent agreement by a genuinely independent party, this was certainly not the situation here. In this case, Garmoja and Southwestern could be distinguished only in a formal and artificial sense. Southwestern represented Garmoja for the purposes of the contract, and officials of Southwestern admitted in evidence that they understood the dollars to belong to Garmoja, and that they were to be held by Southwestern for Garmoja. Was the action by Southwestern, Garmoja’s representative, to enforce the contract? It could be said not to be for this purpose only if the arrangements were split into three steps which were then regarded as unrelated: Garmoja’s payment of lire in return for Corti’s transfer of dollars to Anlyan; Anlyan’s assignment to Southwestern; and National City’s promise to pay Southwestern. To regard these steps as unrelated ignored the true nature of the facts, including the fact that Corti itself agreed that the transfer of dollars to Anlyan by Corti, and presumably the payment of lire by Garmoja to Corti, were not to take place until Corti obtained Anlyan’s assignment to Southwestern. All of the steps were related as part of a single arrangement, with a purpose common to both Garmoja and Corti. The action was really by Garmoja to perfect the performance which was the subject of the agreement with Corti, i.e., to get the dollars into the hands of Southwestern for Garmoja’s benefit. The arrangement as a whole, and not some fraction of it, provided for this purpose, and should have been treated as the “exchange contract.”

It is implied in the foregoing comments that Article VIII, Section 2(b), should not be understood as confined to proceedings between the immediate parties to a contract. Nothing in the language of Article VIII, Section 2(b), requires such an interpretation. “Exchange contracts” are to be “unenforceable.” Therefore, if judicial relief would have the effect of enforcing the contract, i.e., seeing to it that the contract is performed or that a sanction is imposed for nonperformance, that relief is to be withheld. Nor is there anything in the Fund’s authoritative interpretation of Article VIII, Section 2(b), which lays down a different rule.12 It declares that parties cannot get judicial or administrative assistance for the performance of the contracts declared unenforceable, but it does not declare that the proceedings to which this rule applies must be between the parties to the contract. It is certainly sufficient if one party is suing, and this would include anyone who represents a party.

In any event, there is no reason to assume that the provision requires, as a condition of its application, the presence of even one party as a litigant if the issue is the enforcement of a contract covered by the provision. The Fund’s interpretation was not intended to be, and quite obviously is not, an interpretation of all aspects of the provision. The main purpose of the interpretation was to draw attention to the rule of unenforceability and to the consequence that, in the eases covered by the provision, the courts of member countries should no longer refuse recognition to the exchange control regulations of other members either because the public policy of the forum would otherwise prevent recognition or because the law of the exchange control regulations is not, under the private international law of the forum, the law governing the exchange contract or its performance. The Fund’s interpretation does not deal with issues unrelated to these aspects. The word “parties” or “party” was used in relation to these aspects because, in the great majority of litigated cases that involve the enforcement of exchange contracts, one or more of the parties to the contract will be parties to the proceedings.

AUSTRIA

On July 2, 1958, the Supreme Court of Austria decided a case in which it found that Article VIII, Section 2(b), did not apply.13 In 1945, the plaintiff, who now claimed to be an Austrian resident but was then a resident of Zagreb in Yugoslavia, agreed with the defendant bank in Zagreb that the latter would open credits for him with its correspondent, the Creditanstalt-Bankverein, in Vienna. The contract was made in Zagreb, and the plaintiff paid the counterpart of the credits there. The credits were to be used for the importation of merchandise into Croatia, but there remained an unused balance as late as January 1956, when the plaintiff began these proceedings. The plaintiff had requested the Vienna bank to pay this balance to him, but it refused to do this without the consent of the defendant bank. The defendant withheld its consent on the ground that the plaintiff had ceased to be the owner of the balance because it had been confiscated by the Yugoslav People’s Republic. The plaintiff asked the Austrian Court to order the defendant to give its consent to the surrender of the balance to him by the Vienna bank, or to order an assignment of the balance to him.

The court of first instance rejected the plaintiff’s request for relief, and the Court of Appeal affirmed this decision:

The Court of Appeal referred to Yugoslav foreign exchange law and found that the provisions applicable to the case at hand did not provide for a confiscation without indemnification and were not in conflict with good morals. Rather, they were measures such as have been introduced in numerous states for the purpose of protecting the domestic economy and currency, and which were expressly recognized by the Bretton Woods Agreement. Consequently, Yugoslav foreign exchange law must be applied and, accordingly, the plaintiff’s claim against the defendant must be rejected on the ground that it demanded a legally impossible payment. This result was especially supported by the consideration that, even if the plaintiff were a resident of Yugoslavia for foreign exchange purposes, in full possession of his rights and having a right to assignment, he could not have brought his claim before the Courts of the Federal Peoples Republic of Yugoslavia without the approval of the assignment by the exchange authorities. A change of residence should not improve the plaintiff’s position in this respect.



The Supreme Court reversed this judgment:

The claim, both in its primary form and in the above mentioned second wording, constitutes an actio mandati directa. The plaintiff, who, according to the defendant’s latest statements in the proceedings, covered the defendant for the credits opened in Vienna, demands as mandator from the other party as mandatarius the surrender of the profits from the transaction. This legal relationship is subject to the private law norms prevailing at the time in Zagreb. Direct legal relations between the plaintiff and the Bank in Vienna never existed. The law governing the contract pursuant to the principles of Austrian private international law, which is the law prevailing in Zagreb, would not require the application of Yugoslav foreign exchange law in the circumstances of this case even if, in deference to the newer doctrine, the hitherto prevailing jurisprudence were abandoned. … This jurisprudence held that foreign decrees were not to be taken into account by domestic tribunals even when the legal relationship was subject to the law of the state which issued these decrees, if their application would affect a domestic creditor. Similarly, the newer doctrine which takes account of Article VIII, Section 2(b) of the Articles of Agreement of the International Monetary Fund … provides merely that payments prohibitions based on alien foreign exchange laws must be taken into account if the shifting of assets resulting from the payment would occur (or at least, also occur) within the territory of the restricting state, since this state has the jurisdiction to seize, and legislate with respect to, assets located within its territory. The case under consideration, however, deals only with assets situated in a blocked account within this country. These assets stand in no relation to the Yugoslav foreign exe ange provisions other than that the defendant is subject to these provisions. The applicable foreign exchange law is not determined on the basis of the law governing the contract, but on the basis of the law applicable to property, which points in the case at hand solely to the domestic laws.…

In the primary claim the Court was asked to order the defendant to consent to the surrender by the bank in Vienna of the counterpart of the unutilized credits to the plaintiff. … The contract of mandate which existed between the parties amply justifies such a judgment, since the mandatarius should surrender to the mandator all the profits deriving from the transaction. Consent to the surrender of the counterpart by a third party differs from assignment of claims deriving from unutilized credits with a third party only in formulation.



It will be observed that the Austrian Supreme Court interpreted the private international law of Austria, apart from Article VIII, Section 2(b), as precluding recognition of the exchange control regulations of another country, even when they were part of the law governing the transaction in issue, if recognition would adversely affect the interests of a domestic creditor. The plaintiff had ceased to be a Yugoslav resident and had become an Austrian resident and perhaps citizen. No such limitation can be imposed on the scope of Article VIII, Section 2(b). Any special tenderness for the interests of residents which the public policy of the forum might prescribe has been replaced by a public policy of helping to protect, under Article VIII, Section 2(b), the exchange resources of other members of the Fund. In applying the provision, no reservation was made for local residents by the Hong Kong Court in White v. Roberts,14 the Luxembourg Court in Société ‘Filature et Tissage X. Jourdain’ v. Epoux Heynen-Bintner,15 the Hamburg court in the case discussed in an earlier article,16 or the New York court in Perutz v, Bohemian Discount Bank in Liquidation.17

The Austrian Supreme Court did not suggest that Article VIII, Section 2(b), is limited to cases in which residents would not be adversely affected, but it did apply another limitation. It declared that the provision was operative only where the payment restricted by the exchange control regulations of a state would involve a transfer of assets within the territory of that state. The Teas on which the Court gave for this severe limitation on the scope of the provision is that “this state has the jurisdiction to seize, and legislate with respect to, assets located within its territory.” The analogy of seizure is, of course, misleading. Exchange control as such is not seizure. It involves a husbanding of resources, but not their conscription without compensation. This regulation of resources normally includes the control of assets within the territory of the controlling state. But, in addition, regulation is just as often exercised by the control of persons who are resident within the territory of the controlling state. That state has “jurisdiction to … legislate with respect to” its residents in their performance of such acts as the transfer of assets and the creation of liabilities to nonresidents, and this form of control is as common and as well recognized a basis of jurisdiction as the situs of assets. Article VIII, Section 2(b), does not distinguish among the possible jurisdictional bases for exchange control legislation when referring to “exchange control regulations … maintained or imposed consistently with this Agreement.” To make the distinction adopted by the Austrian Court would destroy half the protection of the provision. In the Austrian case, the defendant, the Zagreb bank, was a resident of Yugoslavia, and it was subject to Yugoslav exchange control regulations under which it could not freely transfer the unutilized credits to the plaintiff. This is a form of exchange control which members have jurisdiction to adopt and which is covered by Article VIII, Section 2(b), if they do adopt it.

Pursuing the line that it had taken, the Court held that the plaintiff’s claim derived from but was not based on the contract between the parties. The claim was founded in property and not contract, and was thus governed by the law of Austria and not Yugoslavia.18 By permitting the plaintiff to recover on this claim, the Austrian Court altered the nature of the contract between the parties and then enforced it in a form that had not been licensed by the Yugoslav exchange control authorities. The contract made by the parties and licensed by the Yugoslav authorities was for the establishment of credits in Vienna so that the plaintiff could bring imports into Yugoslavia. It was not simply a contract for the transfer of exchange resources to the plaintiff abroad. Such a contract would have involved an unrequited use of Yugoslavia’s exchange resources and would not have been licensed. The parties must have known, and it was thus necessarily an implied term in their contract, that if the credits were not used for imports the plaintiff would not be entitled to retain the foreign exchange. In those circumstances, he would be entitled to the return of the Yugoslav counterpart which he had paid for the foreign exchange, and this was presumably still available to him because the Austrian Court of Appeal found that the case did not involve confiscation. What the Austrian Supreme Court did was to award the plaintiff the balance of the foreign exchange even though imports had not been made for this amount. This was inconsistent with what the parties must have understood their contract to be and also with the license granted by the Yugoslav authorities. Of course, if the parties had intended an unconditional transfer of the foreign exchange, this was even more obviously contrary to Yugoslav exchange control and the license granted under it. In the result, the decision brought about a loss of foreign exchange to Yugoslavia which could and should have been avoided by the application of Article VIII, Section 2(b).

THE NETHERLANDS

The main interest of Stichting Leids Kerkhovenfonds v. Bank of Indonesia,19 decided by the First Chamber A of the District Court of Amsterdam on June 21, 1960, is in a dictum acknowledging the obligation, resulting from the Fund Agreement, of a Dutch court to recognize the exchange control legislation of Indonesia in appropriate circumstances, but with due regard to other relevant international engagements between the Netherlands and Indonesia. The Astronomical Society of Indonesia, which was established at Bandung, was dissolved in 1951, and the liquidators, who were residents of the Netherlands, assigned to the plaintiff, also a resident of the Netherlands, certain of the Society’s assets, a balance of Netherlands guilders and Dutch securities deposited with the defendant’s Amsterdam branch. The assignment was made in Amsterdam with the license of the Netherlands Bank, but no license was ever granted by the Foreign Exchange Institute of Indonesia. In this proceeding, the plaintiff claimed payment and surrender of the assigned assets. The defendant argued that as an Indonesian authorized bank it was bound by Indonesian exchange control legislation, that the securities had been registered with the Indonesian Exchange Institute, and that the Institute had not licensed the payment and transfer.

The District Court said that

… a Dutch court cannot in general limit itself to testing its judgment against Dutch exchange law, but in certain circumstances its judgment must also be tested against foreign exchange law, notably if and to the extent that the foreign exchange law must be considered to apply to the legal relation to be judged by the Dutch court, provided that the application of such foreign exchange law does not violate Dutch public policy and good morals;

… with respect to Indonesian exchange law in particular such testing may not be omitted in cases where the court is faced with the question of the significance to be attributed to the Draft Financial and Economic Agreement which was accepted on November 2, 1949 at the Round Table Conference during the Second General Assembly. The same applies with respect to the significance of the adherence on April 14, 1954 of the Republic of Indonesia to the Agreement concerning the International Monetary Fund, to which Agreement the Netherlands had already adhered pursuant to ratification by the !aw of December 20, 1945, Official Journal F 318.



The Court held that, under the arrangements made at the Round Table Conference, it had been agreed that assets within the Netherlands foreign exchange sphere prior to May 10, 1940 remained within that sphere, and that these arrangements could not be changed unilaterally. The assets in issue had at all times been within the Dutch sphere. The bank balance had been fed exclusively with the revenues and redemptions of the securities, so that no part of the assets had been drawn from the Indonesian economy. The Court held that, under the agreed arrangements, the assets were never subject to Indonesian exchange control law. Alternatively, the Indonesian authorities must be taken to have given a license for such transfer as might be made. The Dutch courts could not be compelled by subsequent unilateral action on the part of Indonesia to recognize the effect of Indonesian exchange control on these assets. It was, therefore, unnecessary to consider to what extent Netherlands public policy and good morals prevented the recognition by a Dutch court of Indonesian exchange control regulations under present circumstances, because there was no provision of Indonesian law which prevented judgment for the plaintiff.

The decision of the District Court of Maastricht in Frantzmann v. Ponijen20 on June 25, 1959 is perhaps the first decision of a Netherlands court based squarely on Article VIII, Section 2(b), of the Fund Agreement. In 1955, the parties, who were then residents of Indonesia, made an agreement in Indonesia under which the plaintiff paid to the defendant a sum in Indonesian rupiah in return for a promissory note. This note required the defendant to pay the plaintiff in the Netherlands 5,000 Dutch guilders, either in a lump sum or in installments. The agreement was subject to licensing under Indonesian exchange control law, but no license was granted. Both parties subsequently became residents of the Netherlands, where the defendant paid 700 guilders to the plaintiff. The plaintiff claimed the balance, interest, and costs.

There are many interesting features of the District Court’s opinion. Its discussion of the relevant law began as follows:

… The defendant argues primarily that an exchange contract concluded in violation of the foreign exchange provisions of any member country of the International Monetary Fund—the text of which was laid down at the Monetary and Financial Conference of the United Nations held at Bretton Woods from July 1–22, 1944—is unenforceable in law pursuant to Article VIII, Section 2(b) of that Agreement.

By the law of December 20, 1945, S. F 318. the Netherlands adhered to the above Agreement, hereinafter called the Fund Agreement, as of December 27, 1945. The Agreement was published in the Netherlands by Royal Decree of October 9, 1946, S. G 278. Pursuant to Article 65 of the Constitution, the above Agreement is binding on everyone as of the time of its publication to the extent that this is required by the contents of the provisions of this Agreement.…

Indonesia joined the Fund on April 14, 1954. The above Foreign Exchange Ordinance of 1940 and Foreign Exchange Decree must be considered as exchange legislation of that country maintained in accordance with the Fund Agreement. Article VI, Section 6 of the Fund Agreement provides that members can exercise such control as is necessary to regulate international capital movements. The fact that the Indonesian legislation is in accordance with the Fund Agreement is especially obvious, since pursuant to Article XX, Section 2(a) of the Fund Agreement members are bound to deposit an instrument with the Government of the United States of America, declaring that they accept the Agreement in accordance with their laws and have taken all necessary steps to enable them to carry out all their obligations under the Agreement, while Section (b) of this provision adds that governments can join the Fund only as of the date on which the above instrument has been deposited on their behalf.



The first point to notice on this passage is that the Court regarded the Indonesian regulation as a control of capital transfers, and therefore authorized by Article VI, Section 3, of the Fund Agreement.21 Thus, in deciding that this control must be recognized under Article VIII, Section 2(b), the Court was not perturbed by the title which prefaces the text of Article VIII, Section 2: “Avoidance of restrictions on current payments.” The conclusion that Article VIII, Section 2(b), applies to exchange control regulations governing capital as well as current transactions22 is undoubtedly correct. The language of Section 2(b) makes no distinction between the two categories of transactions, and there would be no basis in the rationale of the provision for forcing a distinction. Moreover, the drafting history of the provision shows quite clearly that it was regarded, inter alia, as a contribution to the discouragement of undesirable capital movements.23

The second point to notice is that the Court relied on Article XX, Section 2, as proof that the Indonesian regulation met the test of Article VIII, Section 2(b), of being “maintained or imposed consistently with this Agreement.” Article XX, Section 2(a) and (b), reads as follows:

(1) Each government, on whose behalf this Agreement is signed shall deposit with the Government of the United States of America an instrument setting forth that it has accepted this Agreement in accordance with its law and has taken all steps necessary to enable it to carry out all of its obligations under this Agreement.

(2) Each government shall become a member of the Fund as from the date of the deposit on its behalf of the instrument referred to in (a) above, except that no government shall become a member before this Agreement enters into force under Section 1 of this Article.

In fact, these provisions did not apply to Indonesia, which, as a country subject to Article II, Section 2,24 was bound by paragraph 8 of the Membership Resolution adopted by the Fund’s Board of Governors in respect of Indonesia.25 The differences between Article XX, Section 2, and paragraph 8 of Indonesia’s Membership Resolution are not material for the present purpose. What is interesting is that the Court assumed that the regulation must have been consistent with the Articles at the date when Indonesia joined the Fund, and must therefore have remained consistent at all other material dates. This was a safe assumption, not because of paragraph 8 of the Membership Resolution, but because of the privilege of members at all times to control capital transfers in accordance with Article VI, Section 3. If the pertinent exchange control regulation were a restriction on payments and transfers for current international transactions, consistency with the Articles at some date subsequent to the acceptance of membership in the Fund could not have been so readily assumed. This uncertainty would result from the Fund’s power to make representations for the withdrawal or abandonment of these restrictions under Article XIV, Section 4,26 or to refuse approval of them under Article VIII, Section 2(a).27 It is for reasons such as these that the Fund stated in its authoritative interpretation of certain aspects of Article VIII, Section 2(b), that it “is prepared to advise whether particular exchange control regulations are maintained or imposed consistently with the Fund Agreement.”28 It is for such reasons also that the Fund has been frequently approached for a statement certifying whether or not certain regulations were maintained or imposed consistently with the Articles. This procedure is all the more important now that a number of countries that are major participants in world trade and payments have given up the privileges of Article XIV, under which they had considerable latitude to maintain and adapt restrictions on payments and transfers for current international transactions, and have declared their acceptance of Article VIII,29 under which the approval of the Fund is required for the retention, introduction, or adaptation of such restrictions.

After the passage quoted above, the Court continued as follows:

The agreement between the parties by which the defendant agreed in Indonesia, on the basis of an amount in rupiah received as a loan from the plaintiff, to render to the plaintiff in the Netherlands an amount of 5,000 Dutch guilders, is in essence an exchange of currencies and, consequently, constitutes an exchange contract within the sole meaning of this term. This contract also involved the currency of Indonesia and it violated the exchange legislation of that country. As was mentioned above, both contracting parties were exchange residents of Indonesia within the meaning of Article 1, subsection 1(a) of the 1940 Foreign Exchange Ordinance and their contract involved a claim which, pursuant to Article 2, Section 2, part 1, and Article 1(8) of this Ordinance, was considered as a foreign claim. Pursuant to Article 11, Section 1(c) of the Foreign Exchange Decree the conclusion of such a contract was permitted to residents only with a license issued by or on behalf of the Foreign Exchange Institute. Such a license had not been issued.

It is irrelevant in this connection for what purpose the defendant received the rupiah from the plaintiff. Similarly, it is irrelevant in this connection whether the parties were conscicus of the fact that they acted in violation of the exchange provisions of Indonesia.



In this passage, the Court held that the contract between the parties was an “exchange contract” and that it “involved” the currency of Indonesia. This was, of course, undeniable because the contract was for the exchange of Indonesian currency against Dutch currency. However, what must be challenged, with ail due respect, is the dictum, which was unnecessary for the decision of the case, that a contract of this kind is the sole type of contract within the meaning of the words “exchange contract.” This conclusion narrows the scope of the provision in such a way as to make it of little practical importance, and it is contrary to the main trend of jurisprudence and the main current of opinion among commentators.30

The Court then went on to state these principles:

Irrespective of the fact that under Indonesian law, which applies under the rules of Dutch private international law (since the parties were both within the legal sphere of Indonesia at the time the contract was concluded and since this contract was concluded in Indonesia), every contract concluded in violation of provisions issued on the basis of the 1940 Ordinance is legally void pursuant to Article 29 of this Ordinance, and, furthermore, irrespective of the fact that this entails nullity of the obligation pursuant to Article 1373 of the Netherlands Civil Code, since such obligation has been contracted in violation of good morals, the plaintiff’s claim must be declared non-receivable on the basis of Article VIII, Section 2(b) of the Fund Agreement. Pursuant to Article 65 of the Constitution, this provision is directly binding on everyone and thus constitutes a part of the total legal provisions which are binding upon a Dutch forum. The Dutch forum must refrain from evaluating the Indonesian foreign exchange provisions and must also refrain from judging the question whether in view of its behavior Indonesia can be considered as a treaty partner. Apart from the fact that a partner to a treaty which has had to protest against violations of international agreements must itself fulfill its obligations, the paramount interest is that the international order to which the Netherlands and Indonesia have both adhered be respected.



There are three principles in this paragraph which deserve comment. First, the Court states, in effect, that even though it could have reached the same result under traditional Dutch private international law, under which Indonesian law would have been the governing law, it was basing its conclusion, not on that private international law, but on Article VIII, Section 2(b), of the Fund Agreement. Secondly, the Dutch Court would not seek to evaluate the Indonesian regulation, but would recognize that the public policy of the Fund Agreement had become its public policy. Thirdly, the Dutch Court would not depart from this position because, in the view of the Netherlands, other treaty engagements between the two countries not legally relevant to the claim in issue had been neglected by Indonesia.

The judgment concluded with these paragraphs:

It also follows from the above that the fact that the defendant has partly executed her promise to repay cannot render the plaintiff’s claim receivable.

On the basis of the defendant’s conduct, by which she first induced the plaintiff to lend her money with promises of repayment but now refuses the performance of these promises, the plaintiff augments his claim with the subsidiary claim of payment of the amounts mentioned in his primary claim as damages for tort committed by the defendant.

After both parties had acted in disregard of the foreign exchange provisions of Indonesia, the defendant is not now acting contra legem, but, on the contrary, secundum legem.

The plaintiff had not alleged any facts which would show that the defendant acted without any reasonable purpose or exclusively with the intention to harm the plaintiff.

In acting as alleged by the plaintiff, the defendant has not gone beyond the limits of a breach of obligation in such a way as to be subject to a natural obligation to the extent that her obligation was not wholly void, and therefore the plaintiff cannot succeed on his subsidiary claim.



In other words, where a party’s claim based on an “exchange contract” is unenforceable because of Article VIII, Section 2(b), he cannot succeed by reformulating the claim as one for damages for tort, or for the performance of a natural obligation, or for the restitution of an unjustified enrichment. A similar result was reached by the Hong Kong Court in White v. Roberts and by the Schleswig Court in Lessinger v. Mirau.31

Lembaga Alat-Alat Pembarajan Luar Negeri and the Republic of Indonesia v. Brummer, Bekker, and Winkelman and Company suggests the following general question: If a contract is unenforceable as a result of Article VIII, Section 2(b), can the member country whose exchange control regulations were violated attack the contract, or a judgment based on it, in the courts of another member country?

Winkelman was a firm established in Indonesia, and Tengbergen was a director of the firm. Tengbergen left Indonesia for the United States in September 1940 and remained there until after the war. Tengbergen claimed a large sum of guilders from Winkelman as salary and expenses. In August 1951, Tengbergen assigned this claim to Brummer and Bekker, residents of the Netherlands, for a nominal amount of guilders, and in September 1951 the Netherlands Bank issued a license for this assignment. Tengbergen’s intention was to make the amount of his claim available to the shareholders of Winkelman, and Brummer and Bekker agreed to distribute to the shareholders any recovery in excess of what they had paid for the assignment to them. Winkelman had assets with the Amsterdam office of the Java Bank. Brummer and Bekker sued to attach these assets in the District Court of Amsterdam, Third Chamber, and judgment was given for them in December 1952. Various appeals taken during the next four years failed to shake this verdict. It is not known whether at any time the judgment was attacked on the basis of Article VIII, Section 2(b).

The Foreign Exchange Institute of Indonesia, the first plaintiff mentioned above, and the Republic of Indonesia, then brought this proceeding in the District Court of Amsterdam, Second Chamber, against all of the parties to the original suit in order to set aside the judgment of December 1952. The plaintiffs’ proceeding was a third party opposition action under Article 376 of the Code of Civil Procedure of the Netherlands, which provides that

Third parties are entitled to oppose a decision which injures their rights if they were net represented in person or by counsel, or if the persons whom they represent were not summoned or had not been parties to the proceeding by intervention or joinder of actions.



The petition goes before the Court which gave the decision that is opposed, and all of the parties to the original action are joined. If the petition succeeds, the decision is amended or nullified to the extent that it is adjudged to impair the opposer’s rights (Articles 377–381).

The plaintiffs in the opposition action argued that Winkelman and the Java Bank, as residents of Indonesia, were governed in their legal relations inter se by Indonesian law. In addition, Brummer and Bekker were residents of the Netherlands. Therefore, a license of the Indonesian Exchange Institute was necessary before the Java Bank could surrender Winkelman’s assets to Brummer and Bekker. The plaintiffs also argued that the assignment by Tengbergen and other agreements involving Tengbergen, Winkelman, Brummer, and Bekker were a fraudulent evasion of Indonesian law in that they were designed to enable Brummer and Bekker to sue in the Dutch courts and reach assets in the Netherlands. Finally, the plaintiffs argued that

Both the Netherlands and the second plaintiff have signed the Bretton Woods Agreement. The provisions of this Agreement constitute a part of the law of the Netherlands and of the second plaintiff. The arrangement between Tengbergen, Winkelman and Brummer and Bekker was made in violation of the provisions of the Bretton Woods Agreement, and the Dutch forum, which is obliged to apply the provisions of the Bretton Woods Agreement, should therefore not have adjudged the claim as was done by the decision now opposed.



The defendants replied, first, that third party opposition can be resorted to only by a third party which demonstrates that a right which belongs to him has been impaired by the decision he opposes. In this case, the plaintiffs had no right to Winkelman’s assets deposited with the Java Bank. The plaintiffs could allege, at most, an economic harm. Secondly, the legal relations between Winkelman and the Java Bank involved a deposit in the Netherlands, and hence were governed by that law. Thirdly, the Indonesian exchange regulations violated Dutch public policy, and this objection was all the stronger because the regulations were enacted after the deposit in the Netherlands was first made. Fourthly, the agreements among Tengbergen, Winkelman, Brummer, and Bekker were ordinary arrangements which a creditor may make to reach his debtor’s assets and were not in fraudem legis. Finally

The defendants do not consider the Bretton Woods Agreement to be applicable because the provisions of this Agreement do not constitute a part of Netherlands or Indonesian law. The Agreement is not directed at the citizens but at the contracting states. Even if this were not the case, the arrangements in question do not violate the provisions of the Bretton Woods Agreement, because the Indonesian exchange position was not affected thereby. Neither was the Indonesian exchange position involved. Consequently, the provisions of the Bretton Woods Agreement cannot apply. The defendants point out that the decision opposed was rendered before Indonesia had adhered to the Bretton Woods Agreement.



The District Court held that Winkelman’s obligation to Tengbergen was governed by Indonesian law. They had been residents of Indonesia and had contracted in Indonesia for services to be performed there. Tengbergen’s claim could not be withdrawn from Indonesian law by his assignment to nonresidents. The question of the law governing the relations between Winkelman and the Java Bank was irrelevant to the present proceeding. The real issue in this case was whether the Indonesian foreign exchange law conferred on the plaintiffs a right which was impaired by the decision of December 1952. For the purposes of an opposition, the right to be protected could derive from public law as well as from private law. However, there was no right of cither kind in this case. The plaintiffs’ power to restrict Tengbergen’s right to dispose of his salary claim did not invest the plaintiffs with a right to the salary itself. At most, the plaintiffs could impose penalties if the Indonesian exchange control regulations were ignored.

It follows from the above considerations that the plaintiffs’ claim cannot be admitted. Consequently, the question whether the agreement between Tengbergen/Brummer and Bekker/Winkelman must be considered as in fraudem legis and the question whether the Bretton Woods Agreement applies need not be considered, because in the absence of a subjective right, the plaintiffs cannot be injured in such a right by an eventual fraudulent action by the parties. The applicability of the Bretton Woods Agreement could have been considered only if an independent right of the plaintiffs to the contested salary claim had been admitted.



The plaintiffs appealed to the Court of Appeals, Amsterdam, First Chamber, which delivered its judgment on April 9, 1959.32 The Court of Appeals confirmed the judgment of the Court below, but for somewhat different reasons. Basically, its view was that any right which the Indonesian authorities might have to Tengbergen’s claim or to the assets deposited with the Java Bank could be exercised only in Indonesian territory.

The appellants can exercise these rights, which are of purely public law nature, exclusively by virtue of their public law authority as government [appellant No. 2] and governmental organ [appellant No. 1]; in the exercise of these rights they are in principle restricted to the limits of their own, Indonesian, territory.

To the extent that these rights and this authority pertain to assets located in the Netherlands, the plaintiffs cannot exercise them in the Netherlands or maintain them any more than would be possible with respect to rights and authority of a foreign government or foreign governmental organ in the field of military service, taxation, requisition of dwellings or expropriation, which appellants’ counsel called more or less similar.

The Court of Appeals wishes to remark that plaintiffs’ claim attempts to block in their behalf assets situated in the Netherlands, although in fact they have no rights to these assets and could not obtain any rights to these assets without the cooperation of the owners and the Netherlands Bank.

The above considerations do not detract from the fact that a Dutch court must take account of the exchange provisions of Indonesia which are invoked before it to the extent that they apply to the legal relationships of the parties and do not violate Dutch public policy. This attitude in no way implies that a foreign government would be entitled to invoke the authority of Dutch courts to protect its foreign exchange rights and interests.

It follows that plaintiffs’ arguments cannot justify the reversal of the decision they oppose. With respect to plaintiffs’ third argument, the Court of Appeals states that plaintiffs cannot base an independent right pursuant to Article 376 of the Code of Civil Procedure on the Fund Agreement.



In effect, therefore, what the Court of Appeals held was that, although, in appropriate circumstances, it would recognize Indonesian exchange control law where it governed the relationship between parties, it would not give extraterritorial effect to any Indonesian law which blocked assets situated in the Netherlands for the benefit of Indonesian public authorities. Thus, Indonesian law might have been relevant in connection with the claim of Brummer and Bekker which was the subject of the decision of December 1952, but once that decision went in favor of Brummer and Bekker, the Indonesian authorities could not intervene to block the assets in the Netherlands which were the subject of the decision. The Fund Agreement did not alter this proposition. 33



Inheritance and Exchange Control

In Estate of Stoich, State of Oregon v. Kolovrat et al., and Estate of Zekich, State of Oregon v, Zekic et al., decided by the Supreme Court of Oregon,34 the effect of the Fund Agreement on a question of inheritance was discussed. The following is a purely descriptive account of the proceedings so far. Both cases involved the estates of persons who died intestate in Oregon and whose only heirs were various relatives residing in Yugoslavia. The issue was whether these heirs were entitled to take their shares in the two estates or whether those estates were to escheat to the State of Oregon on the ground that the decedents died without heirs who were entitled to take any part of the estates.

The right of an alien not residing within the United States or its territories to inherit real or personal property in Oregon upon the same terms as inhabitants and citizens of the United States is governed by an Oregon statute35 which provides that the following conditions must be met:

(a) … the existence of a reciprocal right upon the part of citizens of the United States to take real and personal property and the proceeds thereof upon the same terms and conditions as inhabitants and citizens of the country of which such alien is an inhabitant or citizen;

(b) … the rights of citizens of the United States to receive by payment to them within the United States or its territories money originating from the estates of persons dying within such foreign country; and

(c) … proof that such foreign heirs, distributees, devisees or legatees may receive the benefit, use or control of money or property from estates of persons dying in this state without confiscation, in whole or in part, by the governments of such foreign countries.



If the nonresident alien cannot prove that these three conditions were met as of the date of decedent’s death, and there are no other eligible heirs, the property escheats to the State.

The Oregon Court held it to be established by earlier cases that the rights referred to in the conditions set out above must be unqualified rights, enforceable at law. This meant that the rights must not in any sense be limited or dependent upon an act of discretion or grace upon the part of any governmental authority or agency. It had also been established that the second right, i.e., the right to receive, meant delivery of the proceeds of an inheritance from a foreign estate, not in the country where the foreign decedent left property, but delivery to the Oregon heir in the United States or its territories. In order to dispose of the case, the Court found it necessary to address itself only to the question whether there was, under Yugoslav law at the date of the decedents’ deaths, an unqualified and enforceable right vested in U.S. citizens to receive in the United States or its territories a Yugoslav inheritance.

The Court then considered the exchange control laws of Yugoslavia. It came to the conclusion that under these laws U.S. citizens did not have an unqualified and enforceable right to receive. Their receipt of property in each case would depend upon the exercise by the Yugoslav Minister of Finance of his uncontrolled discretion to permit or prevent transfers from Yugoslavia to a foreign country. The Court refused to come to a different conclusion because of evidence that U.S. heirs had been receiving a flow of Yugoslav inheritances. This merely indicated the indulgence of the Yugoslav authorities and did not establish the existence of unqualified and enforceable rights of receipt.

The Oregon Supreme Court observed that rights of succession under local State law might be affected by treaty arrangements entered into between the United States and Yugoslavia. If such arrangements conflicted with State law, the latter must give way. The Court then undertook a detailed examination of a treaty of 1881 between the United States and Serbia, to which the present Yugoslav Government was the successor, but found that it did not conflict with Oregon law because the rights granted by the treaty were to the citizens of one country physically present in the territory of the other. What was required by the Oregon statute was receipt of a Yugoslav inheritance by a U.S. heir in the United States and not by a U.S. heir present in Yugoslavia.

Next, the Court examined the question whether the Oregon statute was in conflict with the Fund Agreement:

In arriving at our conclusions, we have given attention to the terms of what is commonly known as the Bretton Woods Agreement of 1944, cited by the defendants. Yugoslavia was one of the 44 participating governments at the United Nations Monetary and Financial Conference of that year. Later, it became one of the signatories to the Articles of Agreement formulated as the final act of the conference. The major features of the final document provided for the establishment of the International Monetary Fund and of the International Bank for Reconstruction and Development. It is common knowledge that the conference was motivated by the then prevailing international apprehension [sic] world economy would suffer seriously as an aftermath of World War II unless some devices to stabilize it were quickly undertaken by the world powers. This thought is clearly affirmed by Article I of that agreement, wherein its controlling purposes and objectives are stated.

The defendants, however, point to its Art. XIV, §4 and Art. XI, §2, which provide sanctions against any member nation which imposes foreign exchange restrictions contrary to the provisions of the agreement. Although not fully developed by defendants’ argument, the inference is that a foreign exchange system of controls and regulations was established thereby which would nullify the restrictive character of the Yugoslav Foreign Exchange Law and implementing Regulations. The contrary is clearly evident from a reading of the entire agreement. It is replete with expressions recognizing the want of economic parity between the signing nations and the relative difficulties of some of the lesser nations in maintaining a sound monetary system, and definitely places them in an exceptional class. We turn for the moment to one of the very articles to which they point. It is significantly captioned “Transitional Period.” Section 2 of that article is subcaptioned “Exchange Restrictions.” Its provisions are spread in marginal note.36

Article VII, §3(b) of the agreement is also to the same tenor in recognizing that some nations will find the need to “impose limitations on the freedom of exchange operations.”

The Bretton Woods Agreement gives no support to the thesis of defendants and, to the contrary, is in a large sense an international recognition that some countries, rightly or wrongly, would impose strictures such as are exemplified by the foreign exchange laws of Yugoslavia and Bulgaria. …37



The Oregon Supreme Court held that the Yugoslav heirs were not entitled to inherit under the Oregon statute. The heirs, invoking the jurisdiction of the Supreme Court under Title 28 U.S.C. Section 1257(3),38 have successfully petitioned for a writ of certiorari. The federal questions presented were (a) whether the 1881 treaty had been properly interpreted by the Supreme Court of Oregon, and (b) “whether notwithstanding the adherence of both the United States and Yugoslavia to the Articles of Agreement of the International Fund, … a State of the United States may deprive citizens and residents of Yugoslavia of the capacity to inherit property in such State solely by reason of the existence in Yugoslavia of foreign exchange controls, imposed or maintained consistently with such Agreement, pursuant to a State law making the right of an alien residing in a foreign country to take by will or by intestacy dependent upon ‘the rights of citizens of the United States to receive by payment to them within the United States*** money originating from estates of persons dying within such foreign country***’.”

On the second question the heirs argued that the United States, by becoming a party to the Fund Agreement, necessarily gave its recognition and acceptance to foreign exchange controls maintained or imposed by other parties to it consistently with the Agreement. They cited Article VIII, Section 2(b), as an example of a provision in the Agreement supporting this proposition.39 This recognition and acceptance would be impaired if each of the states of the United States could put sanctions on the nations maintaining such controls by making the citizens and residents of these nations incapable of inheriting. Similarly, the exclusive authority of the federal government in matters of foreign policy and foreign affairs would be impaired if the individual states could follow their own domestic policies in this field. In this connection, the brief refers to Perutz v. Bohemian Discount Bank,40 in which the New York Court of Appeals held that, in view of the membership in the Fund of the United States and Czechoslovakia, the foreign exchange control laws of Czechoslovakia could not be deemed offensive to the public policy of the United States.

In its brief in opposition to the petition for a writ of certiorari, the respondent has argued that the United States, by becoming a member of tie Fund, has not given acceptance to the Yugoslav foreign exchange control law, and that a state law requiring reciprocal rights of inheritance is not a forbidden entry in matters of foreign affairs. The respondent has supported this argument by referring to the passages in the judgment of the Oregon Supreme Court which have been quoted above.

The United States has submitted a brief as amicus curiae supporting the petition for a writ of certiorari. It has argued that the Oregon Supreme Court has misinterpreted the 1881 treaty and the Fund Agreement.

The alternative holding of the court below that existing Yugoslav monetary Controls would prevent an American citizen from obtaining the benefit of inherited property in Yugoslavia is also erroneous.… Yugoslavia is a signatory to the Bretton Woods Agreement … in which reciprocal rights for the interchange of funds is recognized. The Agreement clearly obligates the countries participating to maintain only such controls as are permitted by its terms and within such limitations as are provided therein. There is nothing in the Agreement which would allow Yugoslavia to preclude the inheritance by an American citizen and resident of the estate of a Yugoslav.



The appendix to the brief cites the following as relevant provisions of the Fund Agreement: Article IV, Sections 3 and 4; Article VI, Sections 1 and 3; Article VIII, Sections 1 and 2.

In the petitioner’s reply brief, the argument has been repeated that the membership of the United States in the Fund has established a federal public policy within the competence of the federal government which the states cannot ignore. Thus, Oregon cannot deny a Yugoslav resident and citizen rights of inheritance that he would otherwise have under its laws solely because Yugoslavia has exchange controls, if those controls are consistent with the Fund Agreement.

The emptiness of the respondent’s position on this score is evidenced by the fact that the complaint is merely that Yugoslavia has foreign exchange controls, and not that the American distributees of Yugoslav estates are not receiving their distributive shares in dollars in the United States. See, Pet. pp. 9, 10. In this connection, it should be noted that in the International Monetary Fund’s Eleventh Annual Report on Exchange Restrictions (1960), p. 352, the following is said concerning transfers of capital from Yugoslavia: “All transfers of a capital nature by residents or nonresidents are subject to individual license.*** A Decision of the Yugoslav Federal Executive Council of October 14, 1955 requires the Yugoslav authorities to continue to permit the remittance of inheritances to citizens of the United States, provided that the remittance is requested within three years from the date of distribution of the estate.” [Italics supplied.]



When read together, therefore, there seem to be three arguments in the briefs of the petitioner and the United States based on the Fund Agreement, as follows; First, the Fund Agreement does not permit any limitation by Yugoslavia on the right of a U.S. citizen and resident to inherit the estate of a Yugoslav. Secondly, any such limitation by Yugoslavia would be consistent with the Fund Agreement. Thirdly, Yugoslavia does not in fact interfere with capital transfers to U.S. transferees. As already noted, the Supreme Court has granted review of the Oregon decision.41



Currency of Compensation

Lauritzen et al.v. Government of Chile, decided by the Supreme Court of Chile on December 19, 1955,42 arose out of the requisition by the Chilean Government of five vessels owned by Danish firms in February and May of 1941 when the vessels were immobilized in Chilean waters. The Chilean Government recognized its obligation to pay compensation in the decrees ordering the requisitions, but many issues as to the appropriate compensation had to be settled in this litigation. Only one of these issues is referred to here, and that is the currency in which the plaintiff shipowners were entitled to receive compensation.

The plaintiffs argued that the amount of damages should be assessed in U.S. dollars and that a fixed sum in this currency should be awarded to them in settlement of their claims. The defendant alleged that payment in dollars was illegal under Chilean law and that only Chilean pesos could be paid. The defendant relied upon the Monetary Law of 1925 (Decree-Law No. 606), Article 1 of which established the peso as the monetary unit of Chile with a defined gold content. The defendant also relied upon Law No. 5107 of April 19, 1932, which established a regime of foreign exchange control, including the necessity for official approval of payments in foreign currency.

The Supreme Court held

… Neither the said Article I of Decree-Law No. 606 which simply provides that “the monetary unit in Chile is the peso,” nor the provisions of Law No. 5107, which governs, in general, international exchange operations and, in particular, payment of contractual charges [precios], constitutes a barrier to recovery in dollars in this case. On the contrary, there are definite reasons for recovery in North American currency.

Actually, the defendant in the brief replying to the complaint, recognized the fact that part of the indemnity has already been paid in dollars, thereby admitting its willingness to accept this form of payment. This is evidenced by Decree No. 745 of April 22, 1946 (p. 139), by which the Chilean Government ordered a certain amount in dollars to be delivered to the Lauritzen Company as partial payment of the indemnity. Besides this, the Government ordered the amount of 214,463 pesos, which had been received by it from use of the ships, to be converted into dollars (at the rate of 31 Chilean pesos to the dollar) for the purpose of paying in dollars the sum which it owed.

During the proceedings both parties have discussed prices in terms of dollars in order to estimate the different kinds of damage which are the subject of the present litigation. For example, the dollar has been used in assessing the cost of construction of the ships, of their use, of the rates [of affreightment] per D.W.T., of the profits of the ships before and after requisition. The Government itself made the contract for the lease of the ships to the Compañía Sud-Americana de Vapores in terms of dollars (pp. 174 ff., 204, 221). Furthermore, it has been international practice since the last war to pay compensation due by reason of requisition in dollars. The numerous cases cited in Whiteman’s treatise corroborate this assertion. Moreover, it must be observed that the said currency is used as an international medium of exchange, which is evident in Article IV (I) (a) of the International Monetary Fund,43 which Chile ratified by Law No. 8403 of December 29, 1945. This Article provides that the par value of the currency of each member shall be expressed in terms of gold as a common denominator or in terms of the United States dollar.

The lack of merit of the exceptions under consideration is more evident if one bears in mind the fact that it would be neither just nor equitable to dismiss a lawsuit in which all court proceedings have been complied with and the parties have incurred heavy expenditures, for the sole reason that one party preferred payment in a specific currency which has universal exchange value rather than in a depreciated currency which is not a circulating medium beyond the national frontiers.

It should be noted also that, even if it were possible to order payment in national currency, the realization of the amount claimed would be rendered difficult. In the event that plaintiffs wished to reconstruct their vessels (payment of compensation must comprehend this possibility), they could not do so with Chilean currency because, unlike the dollar, it is not accepted by foreign shipyards as a circulating medium. This would raise the problem of the convertibility of the national currency into foreign currency. The plaintiffs would then be subject to the possibility of receiving an uncertain amount which would mean that they would not realize full compensation from their claim.





The Fund Agreement in the Courts— VII *

THIS ARTICLE continues the survey of cases in which the Articles of Agreement of the International Monetary Fund have been involved. The cases here considered have been decided by the United States Supreme Court, the New York courts, the Supreme Court of the Federal Republic of Germany, the Court of Appeals of Paris, and the Ontario High Court. The cases are dealt with under the general headings of inheritance and exchange control, exchange surrender requirements, the unenforceability of certain exchange contracts, and enemy property.1



Inheritance and Exchange Control

In the preceding article in this series,2 an account was given of the decision of the Supreme Court of Oregon and the arguments in the briefs relating to a petition to the Supreme Court of the United States for a writ of certiorari in a ease involving, inter alia, certain effects of the Fund Agreement in the field of inheritance. On May 1, 1961, Mr. Justice Black delivered the opinion of the U.S. Supreme Court (Kolovrat v. Oregon).3

The facts, briefly, were as follows: S. and Z. owned personal property in Oregon where they died intestate. Their only heirs and next of kin were residents and nationals of Yugoslavia. The Oregon statutes prescribe certain conditions which must be satisfied before aliens not living in the United States can take Oregon property under a will or on intestacy, and, if, on intestacy, there are no next of kin except ineligible aliens, the property escheats to the State of Oregon. The State claimed the property of S. and Z. on the ground that there were no eligible next of kin. The Yugoslav relatives claimed that in fact and in law there were reciprocal rights of inheritance between Yugoslavia and the United States, and that the relatives were eligible to take under Oregon law. The Oregon Supreme Court held that they were not eligible on the ground that one of the conditions was not proved, namely, that there existed as a matter of law an unqualified and enforceable right of U.S. citizens to receive payment in the United States of moneys originating from the estates of persons dying in Yugoslavia. This finding was based on the fact that Yugoslav law gave the Yugoslav authorities a discretion to control foreign exchange payments in a way that might prevent Americans from receiving in the United States the full value of Yugoslav inheritances. The Oregon Court recognized that a different result would have to be reached if there were a treaty between the United States and Yugoslavia which made provision for inheritance in such circumstances as those of the present case, but concluded that this was not the effect of a treaty of 1881 between the United States and Serbia. The Oregon Court also rejected the contention of the Yugoslav relatives that their claims must succeed because the Yugoslav exchange control law was consistent with the Fund Agreement. The relatives based their petition to the U.S. Supreme Court on questions involving the 1881 treaty and the Fund Agreement.

The U.S. Supreme Court, reversing the Oregon Supreme Court, held that the 1881 treaty did entitle the next of kin to inherit personal property located in Oregon on the same basis as American next of kin. The treaty did not merely assure U.S. citizens the right to inherit the property of persons dying in Yugoslavia if the U.S. citizens were in Yugoslavia, or Yugoslav citizens the right to inherit the property of persons dying in the United States if the Yugoslav citizens were in the United States. The treaty also assured U.S. citizens the right to inherit if they were in the United States, or Yugoslav citizens the right to inherit if they were in Yugoslavia. This part of the opinion, involving the interpretation of the 1881 treaty, is not considered further here.

Having decided that the 1881 treaty gave the Yugoslav next of kin the right to inherit, the Supreme Court went on to examine the question whether this treaty right “has in any way been abrogated or impaired by the monetary foreign exchange laws of Yugoslavia.”4

On this question, Mr. Justice Black said:

… Oregon law, its Supreme Court held, forbids inheritance of Oregon property by an alien living in a foreign country unless there clearly exists “as a matter of law an unqualified and enforceable right” for an American to receive payment in the United States of the proceeds of an inheritance of property in that foreign country. The state court held that the Yugoslavian foreign exchange laws in effect in 1953 left so much discretion in Yugoslavian authorities that it was possible for them to issue exchange regulations which might impair payment of legacies or inheritances abroad and for this reason Americans did not have the kind of “unqualified and enforceable right” to receive Yugoslavian inheritance funds in the United States which would justify permitting Yugoslavians such as petitioners to receive inheritances of Oregon property under Oregon law. Petitioners and the United States urge that no such doubt or uncertainty is created by the Yugoslavian law, but contend that even so this Oregon state policy must give way to supervening United States-Yugoslavian arrangements. We agree with petitioners’ latter contention.

The International Monetary Fund (Bretten Woods) Agreement of 1945, supra, to which Yugoslavia and the United States are signatories, comprehensively obligates participating countries to maintain only such monetary controls as are consistent with the terms of that Agreement. The Agreement’s broad purpose, as shown by Art, IV, § 4, is “to promote exchange stability, to maintain orderly exchange arrangements with other members, and to avoid competitive exchange alterations.” Article VI, § 3, forbids any participating country from exercising controls over international capital movements “in a manner which will restrict payments for current transactions or which will unduly delay transfers of funds in settlement of commitments ….” Article 8 of the Yugoslavian laws regulating payment transactions with other countries expressly recognizes the authority of “the provisions of agreements with foreign countries which are concerned with payments.” In addition to all of this, an Agreement of 1948 between our country and Yugoslavia obligated Yugoslavia, in the words of the Senate Report on the Agreement, “to continue to grant most-favored-nation treatment to Americans in ownership and acquisition of assets in Yugoslavia … [and] Yugoslavia is required, by article 10, to authorize persons in Yugoslavia to pay debts to United States nationals, firms, or agencies, and, so far as feasible, to permit dollar transfers for such purpose.”

These treaties and agreements show that this Nation has adopted programs deemed desirable in bringing about, so far as can be done, stability and uniformity in the difficult field of world monetary controls and exchange. These arrangements have not purported to achieve a sufficiently rigid valuation of moneys to guarantee that foreign exchange payments will at all times, at all places and under all circumstances be based on a “definitely ascertainable” valuation measured by the diverse currencies of the world. Doubtless these agreements may fall short of that goal. But our National Government’s powers have been exercised so far as deemed desirable and feasible toward that end, and the power to make policy with regard to such matters is a national one from the compulsion of both necessity and our Constitution. After the proper governmental agencies have selected the policy of foreign exchange for the country as a whole, Oregon of course cannot refuse to give foreign nationals their treaty rights because of fear that valid international agreements might possibly not work completely to the satisfaction of state authorities. Our National Government’s assent to these international agreements, coupled with its continuing adherence to the 1881 Treaty, precludes any State from deciding that Yugoslavian laws meeting the standards of those agreements can be the basis for defeating rights conferred by the 1881 Treaty.5



It is clear that the broad sense of Mr. Justice Black’s opinion was that the adherence of the United States to the Fund Agreement had established a national policy which the individual states must respect. Nevertheless, the precise ratio decidendi of this opinion is not clear beyond question. It is not impossible, in the light of some dicta, that the ratio decidendi was that, even if the Yugoslav authorities were to restrict transfers of Yugoslav inheritances to U.S. heirs in the United States, this restriction would be consistent with the Fund Agreement, for which reason Oregon could not prevent the petitioners from succeeding to the Oregon inheritance. However, it must be observed that any such decision would be obiter because it was averred without challenge that the Yugoslav authorities were not restricting these transfers. Furthermore, the second federal question which the Supreme Court reviewed raised only the issue of the existence of exchange controls and not their exercise in a way that restricted the transfers: “… whether notwithstanding the adherence of both the United States and Yugoslavia to the Articles of Agreement of the International Monetary Fund, … a State of the United States may deprive citizens and residents of Yugoslavia of the capacity to inherit property in such State solely by reason of the existence in Yugoslavia of foreign exchange controls, imposed or maintained consistently with such Agreement….”6 The distinction between controls and restrictions was made quite clearly in the petitioners’ reply brief:

The emptiness of the respondent’s position on this score is evidenced by the fact that the complaint is merely that Yugoslavia has foreign exchange controls, and cot that the American distributees of Yugoslav estates are not receiving their distributive shares in dollars in the United States.



If the ratio decidendi was not the one discussed above, a second possibility is that it was as follows: the petitioners must succeed on their petition because the Yugoslav exchange control regulations in existence were consistent with the Fund Agreement, the Fund Agreement prevented the exercise of the controls in such a way as to restrict the transfers of inheritances, and the Yugoslav authorities were observing this rule by not in fact restricting them. Thus, in stating the conclusion of the Court, Mr. Justice Black said:

For reasons to be stated, we hold that the 1881 Treaty does entitle petitioners to inherit personal property located in Oregon on the same basis as American next of kin and that these rights have not been taken away or impaired by the monetary policies of Yugoslavia exercised in accordance with later agreements between that country and the United States.7



This statement could mean that “the monetary policies” did not involve restriction of the transfers in fact. Alternatively, it could mean that, because of the “later agreements,” those monetary policies could not validly have been other than they were, so that restriction of the transfers was not legally possible.

Again, in response to the argument that the Yugoslav exchange controls made it possible for the Yugoslav authorities to restrict the transfers in question, Mr. Justice Black replied:

Petitioners and the United States urge that no such doubt or uncertainty is created by the Yugoslavian law, but contend that even so this Oregon state policy must give way to supervening United States-Yugoslavian arrangements. We agree with the petitioners’ latter contention.8



As was shown in the earlier article cited above, the arguments of the United States and the petitioners were not the same. The United States argued that the Fund Agreement “clearly obligates the countries participating to maintain only such controls as are permitted by its terms and within such limitations as are provided therein. There is nothing in the Agreement which would allow Yugoslavia to preclude the inheritance by an American citizen and resident of the estate of a Yugoslav.”9 The petitioners, however, argued only that the existence of exchange controls in Yugoslavia was consistent with the Fund Agreement, and that there were no restrictions in fact on transfers of inheritances.

It is, of course, true that the Court held that the petitioners’ argument had to be accepted even if there were doubt or uncertainty with respect to the right to receive transfers of inheritances in the United States. However, the doubt or uncertainty referred to was that “created by the Yugoslavian law,” and it is still possible to read the opinion as meaning that the Fund Agreement disposed of that doubt or uncertainty.

It is hardly likely that the transfer of an inheritance is anything but a capital transfer under the Fund Agreement.10 Members of the Fund are entitled to restrict capital transfers in accordance with Article VI, Section 3:

Controls of capital transfers.—Members may exercise such controls as are necessary to regulate international capital movements, but no member may exercise these controls in a manner which will restrict payments for current transactions or which will unduly delay transfers of funds in settlement of commitments, except as provided in Article VII, Section 3(b), and in Article XIV, Section 2.



It is perhaps significant that Mr. Justice Black quoted directly, not the words recognizing the authority of members to regulate capital transfers, but the words limiting this authority so that it is not to be exercised “in a manner which will restrict payments for current transactions or which will unduly delay transfers of funds in settlement of commitments.” However, as already pointed out, the transfer of an inheritance should not be regarded as a current transaction; and even if it were, Yugoslavia was taking advantage of the transitional arrangements of Article XIV, under which provision there is authority to restrict payments and transfers for current international transactions. As for the special mention of the duty to avoid undue delay in the transfer of funds in settlement of commitments, whatever may be the scope of the word “commitments” in this context, there is good reason to believe that the commitments referred to are those entered into in connection with current transactions. The purpose of the language is to establish that, even though payments and transfers for current transactions are not prohibited by a member, undue delay in permitting the settlement of these transactions resulting from the member’s exchange control procedures is nevertheless a “restriction” on such payments and transfers for the purposes of the Articles.

If neither proposition already discussed was the ratio decidendi. then it could have been the proposition that the petitioners were entitled to succeed because the Yugoslav authorities were not restricting transfers of inheritances to U.S. heirs in the United States, and because the exchange control regulations in existence were consistent with the Fund Agreement. The fact that these regulations could be exercised to restrict these transfers, and that if this were done it would be consistent with the Fund Agreement, did not defeat the petitioners’ case, up to the point at which the regulations were in fact exercised in such a way as to restrict the transfers.

Probably the strongest case can be made for this reading of the opinion of Mr. Justice Black. It is to be noted that, after stating the contention of the petitioners and the United States that Oregon state policy must give way to supervening treaty arrangements, it was the petitioners’ contention that he explicitly accepted. This contention, unlike the one put forward by the United States, was consistent with the rationale here discussed. Furthermore, the paragraph beginning “These treaties and agreements …” quoted above from Mr. Justice Black’s opinion emphasized the fact that federal policy, as manifested by treaty arrangements, had not established complete freedom and certainty in the field of exchange practices, but “stability and uniformity in the difficult field of world monetary controls and exchange” “so far as can be done.”11 It is true that the opinion goes on to speak of the “valuation” of currencies, an issue not debated in the case; but this might well have been a not too exact reference to the “world monetary controls” of the preceding sentence and “the policy of foreign exchange” in a later sentence.

Whatever may have been the precise ratio decidendi of the Kolovrat case, it is of the greatest interest, within the scope of this series of articles, to point out that all of the three versions that have been suggested rely on the consistency of the Yugoslav exchange control regulations with the Fund Agreement. That is to say, federal policy, as evidenced by the acceptance of the Fund Agreement by the United States, made it necessary for the individual states to give due effect to the circumstance that the Yugoslav exchange control regulations were consistent with the Fund Agreement. This shows that the principle that the foreign exchange controls of a member which are consistent with the Fund Agreement cannot be deemed offensive to the public policy of another member is a principle that can go far beyond the recognition of exchange controls which is prescribed by Article VIII, Section 2(b). In this respect, the case would powerfully reinforce the decision of the New York Court of Appeals in Perutz v. Bohemian Discount Bank in Liquidation if the Perutz case is taken to be decided on some basis other than Article VIII, Section 2 (b).12



Exchange Surrender Requirements

Banco do Brasil, S.A. v. A.C. Israel Commodity Co., Inc., et al.,13 raises for the first time in New York the question whether the exchange control regulations of another member of the Fund can be the basis, not of a defense, but of an affirmative claim to recover. In this case, the claim was for damages equivalent to the dollar proceeds that Brazilian exporters were required by their law to surrender to the Brazilian exchange authorities. The plaintiff in its complaint stated that it was a Brazilian banking corporation and quasi-governmental agency with functions that included the supervision of all matters relating to foreign exchange and powers to act independently and in its own name for the enforcement of Brazilian foreign exchange laws and the recovery of moneys due to Brazil under them. The exchange laws provided that, before an exporter of coffee from Brazil could make a shipment, he was required to sell to the plaintiff the U.S. dollars payable by importers, in return for payment by the plaintiff at the rate of 90 Brazilian cruzeiros for each dollar. The payment of cruzeiros was to be made on presentation of shipping and other documents, and after the cruzeiro payment the dollars belonged to Brazil. The plaintiff alleged that certain Brazilian and U.S. corporations, including a Delaware corporation (hereinafter referred to as the defendant), had entered into a conspiracy to deprive the plaintiff of the dollar proceeds of certain coffee exports in violation of Brazilian law. The plaintiff alleged that the object of the conspiracy on the part of the Brazilian corporations was to obtain the free market rate for the dollar in Brazil (220 cruzeiros per dollar), and on the part of the U.S. corporations a lower purchase price for the coffee than the minimum price established by Brazilian law. The plaintiff claimed damages of more than $1.3 million against the defendant, and of more than $1.8 million against the defendants collectively, the total amount of the dollar proceeds of the exports in question.

The Supreme Court of New York made an order granting a warrant of attachment of the defendant’s New York property.14 Subsequently, the Court made an order vacating the warrant of attachment, and the opinion, delivered on March 27, 1961, contained the following passage:

The primary argument advanced in support of the motion is that plaintiff has failed to state a cause of action which the courts of this State would entertain in that it would require the enforcement of internal exchange laws and regulations of the United States of Brazil in derogation of the public policy of the United States and the State of New York.

[1] It cannot he disputed that, as a general rule, laws furthering foreign governmental interests are not enforced in this jurisdiction, … even if they be laws of a sister state, … or countries with which the United States has traditionally had friendly and close relationships.…

However, recent decisions in this jurisdiction have beclouded this once clear rule since the United States enacted into law the “Bretton Woods Agreement” (Bretton Woods Agreement Act, 59 Stat. 512, 22 U.S.C.A. § 286 et seq.) effective December 27, 1945. Section 286k thereof provides:

“Further promotion of international economic relations

“In the realization that additional measures of international economic cooperation are necessary to facilitate the expansion and balanced growth of international trade and render most effective the operations of the Fund and the Bank, it is hereby declared to be the policy of the United States to seek to bring about further agreement and cooperation among nations and international bodies, as soon as possible, on ways and means which will best reduce obstacles to and restrictions upon international trade, eliminate unfair trade practices, promote mutually advantageous commercial relations, and otherwise facilitate the expansion and balanced growth of international trade and promote the stability of international economic relations * * *.”



In accordance with the foregoing, it has been held in this State that foreign exchange regulations are not against public policy if they are used as a defense to the enforcement of a contract which was entered into and was to be performed in a foreign county [sic] (Perutz v. Bohemian Discount Bank in Liquidation, 304 N.Y. 533, 110 N.E. 2d 6). It has also been held that the Bretton Woods Agreement prevents the courts of this State from enforcing illegal transactions in the field of international currency exchange (see Southwestern Shipping Corp. v. National City Bank of New York, 6 N.Y. 2d 454, 190 N.Y.S. 2d 352).

The question presented in the instant case is whether or not the Bretton Woods Agreement and the cases cited above justify this court in granting a warrant of attachment upon an action in which plaintiff seeks affirmative relief based on foreign currency regulations which were not heretofore enforceable in the courts of this State. So far as has been ascertained this is the first time this issue has been presented to a court of this State.

The only provision of the Bretton Woods Agreement which refers to acts of private individuals is Article VIII, Section 2(b), 60 Stat. 1411, which reads:

“(b) Exchange contracts which involve the currency of any member and which are contrary to the exchange control regulations of that member maintained or imposed consistently with this Agreement shall be unenforceable in the territories of any member. In addition, members may, by mutual accord, cooperate in measures for the purpose of making the exchange control regulations of either member more effective, provided that such measures and regulations are consistent with this Agreement.”

[2, 3] It is clear from the language of section 2(b) that before the provisions and purposes of the Bretton Woods Agreement can be affirmatively enforced in the courts of this country, it is necessary that additional accord be entered into between this country and other signatory nations. No such additional accord between the United States and Brazil has been indicated in the papers submitted. In the absence of such accords, it is the opinion of this court that the existence of a cause of action has not been shown ….

Moreover, it appears on the face of the moving papers upon which the attachment was obtained that the computation of plaintiff’s alleged damages depends upon the internal currency regulations of Brazil which, as indicated above, are not enforceable in the instant action,15



The plaintiff appealed from this order, arguing, in support of the sufficiency of the complaint, that the defendant had participated in a common law conspiracy to defraud the plaintiff committed within the jurisdiction of the New York courts, and that, as a result of the acceptance by the United States of the Fund Agreement and of the decision in the Perutz case, New York must give effect to the exchange laws of Brazil. In supporting this argument, the plaintiff contended that the Perutz case was not based on Article VIII, Section 2(b), and that the Court of Appeals in that case had proclaimed a new policy of international comity and respect for the exchange laws of other members of the Fund that were maintained or imposed consistently with the Fund Agreement. The defendant argued in reply that New York courts will not enforce by affirmative action governmental rights created by the foreign exchange laws of another country.16 The Fund Agreement did not change this rule. It did not create new causes of action, and the only provision relating to the enforcement of rights was Article VIII, Section 2(b), which established a defense but not an affirmative right based on foreign exchange controls. The Perutz case was not inconsistent with this analysis, the defendant’s argument continued, because it was merely an application of Article VIII, Section 2(b).17

On April 25, 1961, the Appellate Division, First Department, without opinion, unanimously affirmed the order vacating the warrant of attachment. Leave has been granted for appeal to the Court of Appeals.18

In its brief to the Court of Appeals, the plaintiff has argued that the lower court, in holding that there was no cause of action for affirmative relief based on Brazilian exchange control laws, held in effect that the recognition of those controls was against New York public policy for affirmative purposes. The plaintiff referred to certain cases, in which New York State and federal courts had recognized the affirmative effect on intangible property in New York of sequestration decrees of the Netherlands Government in exile,19 in order to support the proposition that New York courts, by virtue of the modem comity of nations, gave affirmative effect to the financial laws of foreign countries where they were not offensive to the public policy of New York. The Fund Agreement had removed any doubt that exchange control laws of other countries were per se contrary to U.S. public policy. The change in public policy resulting from the Fund Agreement was not confined to Article VIII, Section 2(b), but had to be derived from the Agreement as a whole. The plaintiff quoted a number of provisions to show that members of the Fund had agreed that exchange controls might be necessary and even vital on occasion. It was illogical to hold that it was not contrary to public policy to recognize exchange controls for defensive purposes, but that it was contrary to public policy to recognize them for affirmative purposes. In fact, the argument continued, recognition had not been confined to the situations covered by Article VIII, Section 2(b). For example, it was doubtful that the Perutz ease came within that provision, but what was more important was that the New York Court of Appeals had not found it necessary to settle this point, or even to refer to the provision, as a condition of recognizing Czechoslovak exchange controls. The necessity to give broad recognition to exchange controls as a result of the Fund Agreement had now been supported by the U.S. Supreme Court in the Kolovrat case, which had no possible connection with Article VIII, Section 2(b).

The plaintiff then took up the finding of the lower court that there could be no affirmative enforcement of the Brazilian exchange controls in the absence of a “mutual accord” under the second sentence of Article VIII, Section 2(b): “In addition, members may, by mutual accord co-operate in measures for the purpose of making the exchange control regulations of either member more effective, provided that such measures and regulations are consistent with this Agreement.” The “mutual accord” in this sentence did not mean that a further formal treaty was required. The sentence meant that members could, if they wished, extend further assistance in making exchange controls effective among themselves whenever and however they might be so requested. This cooperation might be among the executive financial institutions, or it might be given by the courts on receipt of a request for cooperation, and a request had been made in this case by the institution of the claim.

Finally, the plaintiff’s argument went beyond the proposition that the affirmative relief as requested was not contrary to the public policy of the United States. The plaintiff also asserted that the denial of that relief would be detrimental to the positive interests and public policy of the United States. The United States had given financial assistance to Brazil both directly and indirectly, in that the Fund had made its resources available to Brazil. This financial assistance was for the express purpose of supporting Brazil’s economic program, including its exchange measures. If U.S. courts enabled parties to defeat those measures, the courts would be nullifying the public policy of the United States.



Unenforceability of Certain Exchange Contracts

GERMANY

On December 17, 1959 the Supreme Court (Seventh Chamber) of the Federal Republic of Germany adopted an important decision on the recognition of foreign exchange control laws,20 A loan contract was entered into between two residents of Eastern Germany (referred to in the case as the Soviet Zone of Occupation). Later, the borrower became a resident of the Federal Republic, and the plaintiff, also a resident, to whom the lender had assigned her claim, instituted proceedings there against the borrower. Under Article 8 of the East German Regulation of Intra-German Payments of December 15, 1950, which was adopted after the contract was made but before the assignment, the disposition of pecuniary claims against debtors resident in the Federal Republic required the license of the East German Finance Ministry. A license had not been given, and the assignment was void under East German law.

The Court of Appeal of Hamburg, applying choice of law criteria and the principle of the autonomy of the will of the parties, decided that the law of the Federal Republic applied, so that the question of the recognition of the East German Regulation did not arise. The Supreme Court, however, followed a different line. In the field of contract, the basic principle was that the parties were allowed a wide measure of autonomy in selecting the private law governing their relations, on the theory that the law thus selected would be the most equitable one for their purposes. However, this theory did not apply to foreign public law, which fundamentally was no more than territorial in effect. It was conceivable that restrictions on the disposition of property, and particularly prohibitions of assignment, under a foreign law might be for the exclusive or predominant purpose of safeguarding the interests of private parties, and thus might be entitled to recognition. This was clearly not the situation where the purpose of the foreign law was the pursuit of the economic or political aims of the legislating state instead of the fair regulation of private relationships. In such circumstances, the private law of the foreign state would be recognized, if it were the applicable law, as governing private relationships, but this recognition would not extend to the public law of that state. These principles were not confined to expropriations, but applied in addition to restrictions for exchange control reasons.

The Court decided that the Regulation of December 15, 1950 was intended exclusively to serve the economic objectives of the state and not the protection of the interests of individuals. Accordingly, the legal effects of the Regulation were confined to East German territory, and its effects could not be recognized where the debtor had ceased to be an East German resident.

The Court then went on to make the following exception:

… The application of the principle of territoriality in cases of the present kind may be made subject to limitations vis-à-vis fellow contracting parties to international agreements (cf., for instance, the Bretton Woods Agreement (1944); on this cf., Staudinger-Coing, 11th Edit., Note 20 to Art. 134, Civil Code). Such a limitation of the above mentioned principle is not, however, operative vis-á-vis the Soviet Zone; for this is not a party to any such agreement. …



The Court held that the effectiveness of the assignment to the plaintiff was not impaired by the Regulation of December 15, 1950.

This decision is said to depart from the pre-existing rule that the courts of the Federal Republic recognize the exchange control provisions of a foreign legal system where it is the governing law (and provided there is no reason of ordre public to refuse recognition). 21 The rule, as derived from the opinion of the Court, would now seem to be that exchange control provisions affecting contracts will not be recognized, except (a) to the extent that the issue relates to effects that are confined to, or can be enforced solely within, the territory of the foreign legal system; or (b) where the Fund Agreement imposes a duty of recognition. In addition, it is possible that the Court held that there were two other exceptions to the basic rule of nonrecognition: (c) where it can be concluded that the exchange control provisions are intended for the protection of private individuals; or (d) where some other special justification for recognition is demonstrated. Whatever might be the scope of some of these exceptions, it would seem that the general approach to the recognition of the exchange controls of other countries has changed, and that the former attitude in favor of recognition is now displaced by one in opposition to it.

A learned commentator has noted, 22 with some surprise, this change of attitude on the part of the Supreme Court of the Federal Republic toward the recognition of the foreign exchange controls of other countries apart from such recognition as is required by Article VIII, Section 2(b), of the Fund Agreement. He has remarked that the Court could have reached the same result in the ease before it on the basis of other, and already well established, principles. Although this is no doubt true, it is possible that the Court intended quite deliberately to give a new direction to jurisprudence because of a process of ratiocination somewhat as follows. The Fund Agreement contains rules for determining the compatibility of exchange controls with the Agreement, and these rules are now subscribed to by an overwhelming majority of the countries of the world. Thus, it is logical that the recognition of exchange controls which is explicitly required by the Agreement is based on the condition that the controls must be consistent with the Agreement. It would also be logical, although this is not explicitly prescribed by the Agreement, if recognition were refused in the case of members’ exchange controls that were inconsistent with the Agreement. Controls of this kind fail to comply with the rules that have been internationally agreed for the maintenance or imposition of controls. Therefore, it could also be argued that, because the exchange controls of nonmembers have not been submitted to the rules of the Fund Agreement, there should at least be no general presumption in favor of their recognition by members, and the burden should be on any party seeking such recognition to prove some special justification.

This analysis can be supported to some extent by the analogy of the contrast between the rules with respect to the maintenance or imposition of exchange controls by members on transactions with other members and on transactions with nonmembers. The rules with respect to members are to be found in Articles VI, VII, VIII, and XIV, and they spell out with care the conditions in which exchange controls may validly affect other members. However, with respect to exchange controls on transactions with nonmembers, Article XI, Section 2, recognizes that members have freedom of action, although again this freedom stops short at the point where the interests of members would be harmed:

Restrictions on transactions with non-member countries.—Nothing in this Agreement shall affect the right of any member to impose restrictions on exchange transactions with non-members or with persons in their territories unless the Fund finds that such restrictions prejudice the interests of members and are contrary to the purposes of the Fund.23



Finally, Stephen v. Zivnostenska Banka National Corporation24 should be recalled. There, the New York Supreme Court held that the referee’s decision that the plaintiffs could not obtain relief because of the effect of Article VIII, Section 2(b), had to be reversed on the ground that the laws in question were those of Czechoslovakia and that country had ceased, after the referee’s decision, to belong to the Fund. Accordingly, the Court held that:

… No valid reason currently exists to frustrate our public policy, as expressed in the controlling statute, and thereby allow Czechoslovakia to take advantage of one of the privileges of fund membership when it is no longer a member….25



FRANCE

In Moojen v. Von Reichert,26 the Court of Appeals of Paris (First Chamber) delivered an opinion on June 20, 1961 which was distinguished by an obvious familiarity with the literature on Article VIII, Section 2(b), and by a willingness to take a position on some of the most intensively debated issues of interpretation of that provision. This was an action by Mrs. Moojen, the widow of Moojen, for a French exequatur of a judgment rendered by the Dutch courts, in dealing with the estate of Moojen, declaring that an assignment of shares in the Gutenberg Corporation by Moojen to Mrs. Von Reichert was null. The defendants cross-petitioned that the assignment be declared valid.

The assignment was dated Paris, April 12, 1950, although it was alleged to have been executed in the Netherlands, and was made in return for a payment of French francs. The deed of assignment stated that the assignor (Moojen) was a Dutch national living in France and the assignee (Mrs. Von Reichert) a German national resident in Bonn; that the Gutenberg Corporation, which was incorporated under French law, had its seat in France, and had as its object the exploitation of certain French real estate; and that any litigation involving the assignment was to be brought in the French courts.27 The deed of assignment was registered and deposited with the Commercial Tribunal of Paris. The By-Laws of the Corporation provided that the French courts were to have jurisdiction over all differences among the shareholders relating to corporate affairs. The assignor had instituted proceedings in the Dutch courts to declare the assignment null on the ground that it was in violation of Dutch exchange control legislation. The Dutch courts held that they had jurisdiction; that at the date of the assignment the assignor was a resident of the Netherlands; and that the assignment was void because no license had been sought or obtained as required by Dutch law for the disposition of foreign assets by a resident.

The Civil Tribunal of the Seine, Fifth Chamber, rejected the petition for exequatur on December 23, 1957. The Court found from all the circumstances of the case that the parties had intended French law to govern the assignment. The Court recognized that Dutch exchange control had to be “considered,” but found, presumably because the parties had made their assignment subject to French law, that it could re-examine the question of the assignor’s domicile, on the basis of which the Dutch courts had held that Dutch exchange control applied:

It is true that under the Bretton Woods Agreements French courts cannot neglect to take into consideration the provisions invoked by the Dutch courts, although these provisions are purely Dutch, since these provisions have been enacted in connection with foreign exchange control and by virtue of those Agreements.

However, since these decisions fail to pay due regard to the French conflict rules this Court is entitled to review the finding made by the Dutch courts regarding the domicile of Moojen.



The Court made a detailed examination of the facts relating to the assignor’s domicile at the date of the assignment and concluded that it was France and not the Netherlands. Accordingly, it held that the Dutch courts had erred in not applying French law and in finding that the assignor was domiciled in the Netherlands.

The principle in the decision of the court of first instance seems, therefore, to have been that, before the question of recognition of the exchange controls of another member of the Fund can be decided, it must first be decided, in accordance with the governing law as selected by the private international law of the forum, whether the exchange controls were applicable. In other words, French law was the law governing the assignment, and it had to be decided according to that law and not Dutch law whether the assignor was a resident of the Netherlands and, therefore, whether Dutch exchange controls declared applicable by the Dutch courts on the basis of residence were in fact applicable. It will be observed that this was not the same as a principle that Dutch exchange controls were applicable if Dutch law was the governing law.

On appeal, the Court of Appeals of Paris pointed out that France and the Netherlands had adhered to the Fund Agreement, and quoted both Article VIII, Section 2(b), and the Fund’s authoritative interpretation of that provision addressed to members on June 14, 1949.28 The Court said:

It follows from these provisions that the court could not deny effect to Dutch decisions founded on the provisions of the Dutch decree of October 10, 1945 on the ground that they would be contrary to French international public policy or for the reason that the foreign jurisdiction had not paid due regard to the French conflict rules….



Notwithstanding this finding, the Court went on to hold that it was necessary to examine the question whether the Dutch courts were entitled on the facts of the case to apply Dutch exchange control. Thus, the finding of residence was again held to be subject to review, although not for the reason adopted by the lower court, namely, that French law governed the assignment and had been ignored.

It is submitted that the position of the Court of Appeals on this aspect of the case is more defensible than that of the lower court, although it provokes doubts of another kind. The Court of Appeals appears to have held that, in view of Article VIII, Section 2(b), which imposes a governing law of its own for the special purpose of that provision, it was not correct to decide the question of domicile according to what was the governing law in other respects under private international law. Instead, the Court of Appeals held that the question of domicile was one of fact, which it could determine for itself. However this latter proposition is formulated, it will certainly often be necessary for a forum to decide the issue of domicile. This results from the fact that in applying Article VIII, Section 2(b), a court will have to determine whether the currency of a particular member was “involved.” As will be seen later, the test for this adopted by the Court of Appeals was whether the exchange resources of a member are affected. This will depend, in such circumstances as those of the present case, on whether a party was a resident disposing of his domestic or foreign assets, or entering into liabilities, to nonresidents. No problem arises where this question is unresolved; for example, because the party did not apply for an exchange license, and there is no obvious alternative to resolution by the forum of the question whether he was a resident and required to apply for a license. The doubt which arises, however, is whether the forum of one member should reexamine the question where another member has already decided it. In the Paris case, the Dutch courts had decided that Moojen was a resident, was subject to Dutch exchange controls, and had not observed them. Why should it not be held that the policy of Article VIII, Section 2(b), requires a forum to accept such determinations when made by the judicial or administrative authorities of another member with respect to their own exchange controls?

Having found that at the date of the assignment the assignor had his “effective residence” in the Netherlands, the Court continued as follows:

The defendants argue that the deed of April 12, 1950 concerning the sale of shares in a French real estate corporation, the price of which is expressed in French francs, that is to say in the legal tender of the country where the corporation has its seat and conducts its business, does not constitute an exchange contract in the sense of Article VIII, Section 2 of the Articles of the International Monetary Fund.

They point out that the Bretton Woods Conference was designed to assure the stability of monetary parities, and that it is only to the extent absolutely required for such stability that the maintenance or introduction of exchange control measures is tolerated, especially on what is customarily called “capital flight.” These measures must therefore be applied restrictively. Control over the movement of holdings abroad by itself can have no effect on the desired monetary stability, for the violation of exchange control measures consists of the exchange of the national currency against foreign exchange or against values situate abroad. In this case there was no reason to fear flight of Dutch capital and the operation had no direct or indirect effect on the stability of the Dutch guilder or the exchange resources of the National Bank of the Netherlands.



The questions of interpretation of Article VIII, Section 2(b), raised in this passage were as to the meaning of “exchange contract” and “which involve the currency” of the member whose exchange controls are in issue. On these questions, the Court adopted the following conclusions:

The Bretton Woods Agreements have as their principal purpose, in accordance with the terms of their Article I “To promote international monetary cooperation”; it is therefore necessary, in order to insure maximum effectiveness for this collaboration, to examine whether the contract can have a prejudicial effect on the financial situation of the member state; in other words, if it can affect in any way the exchange resources of this country.

There is no doubt that, although the transfer was expressed in French francs, it could have an effect on the Dutch economy, for the Treasury of that country has an interest in the resident’s repatriation of the foreign currency obtained after selling the shares for a just price….



In holding that an “exchange contract” does not necessarily mean the exchange of one currency against another, and that the test of whether the currency of a member is “involved” is not whether its national currency is transferred, but whether the contract affects the exchange resources of that member, the Court took a position consistent with the decisions in the Hamburg case29 and the Luxembourg case30 discussed in earlier articles, and with the opinion of Dr. Mann31 and others.

The Court then took up further arguments with respect to the scope of Article VIII, Section 2(b), that had been advanced by the defendants:

It was also argued by the defendants that it follows from the text of Article VIII and from the general spirit at Bretton Woods, that the notion expressed by the term “exchange contract” used in paragraph (b) of this Article covers only part of the operations to which restrictions in the sense of paragraph (a) can apply—or at most coincides with those—namely transfers and payments for current international transactions.

From this the defendants concluded that the transfer of shares by Moojen was neither a transfer of capital in the sense of Article VI, Section 3 of the Articles of the Fund, nor a transfer or payment for current operations as defined in Article XIX(i) of the same Articles. As a result, they argued, the prohibition of this transfer by Dutch law was not in accordance with the Bretton Woods Agreements.



These arguments can be restated as follows. First, Article VIII, Section 2(b), applied only to exchange contracts that are contrary to exchange control regulations that affect the payments and transfers for current international transactions that are covered by Article VIII, Section 2(a). Second, the assignment of shares was not a current international transaction or a capital transfer, and the Netherlands’ restriction of it was thus inconsistent with the Fund Agreement. This latter argument was a novel one in the jurisprudence involving the Fund Agreement, The Court accepted neither of these arguments:

However, if one takes into account all the texts invoked and more especially their heading, it appears on the contrary that whereas the signatories of the Agreements intended to prohibit member states from imposing, without the approval of the Fund, restrictions on the payment for current international transactions, they did not have the same intention with respect to acts not within this category, such as the transfer by a resident of holdings abroad.

Moreover the use of the term “contract” must be noted instead of a term which would have been more restrictive, namely “exchange of currencies.”



The Court’s reasoning in this passage was that the Fund Agreement seeks to eliminate restrictions on payments and transfers for current international transactions, but allows members freedom to control other transactions, whether they be regarded as capital transfers or some third category. Controls pursuant to this freedom are not inconsistent with the Fund Agreement, and they are thus covered by Article VIII, Section 2(b). The result, to the extent that it establishes that Article VIII, Section 2(b), is not confined to restrictions on payments and transfers for current international transactions, is consistent with the history of the provision and the decision of the Maastricht court in Frantzmann v. Ponijen.32

A final issue as to the meaning of Article VIII, Section 2(b), was stated by the Court as follows:

Basing themselves on the expression “non exécutoire” used in Article VIII as well as on that of “unenforceable” which one finds in the corresponding English text, the defendants argue that the only sanction provided for is a lack of executory force of the contract in question and not its nullity, adding that the claim thus deprived of judicial action would remain valid as a kind of natural obligation.



To this, the Court replied:

This distinction cannot be made since exchange control rules are instituted for the purpose of prohibiting certain operations, which are prejudicial to the stability of a State’s currency, whether executed or not, from the moment that they are concluded in violation of the law, and not for the purpose of allowing one of the parties to invoke the foreign exchange regulations at its discretion in order to paralyze the execution of the contract.



These passages raise issues of great importance, but unfortunately they are not as clear as the rest of the opinion. It is possible that the defendants were arguing that the concept of “unenforceability” can apply only to an executory and not an executed contract, and that because the parties had performed all of their obligations in relation to the assignment, their contract had been executed. Moreover, unenforceability did not mean nullity, and therefore the contract remained valid and gave rise to a natural obligation, which the Court could recognize in order to deny the relief requested by the plaintiff and grant the relief sought by the defendants on their cross-petition. The Court’s response may be understood to mean that exchange controls always provide for the nullity of transactions that are contrary to them. It is true that the Court referred to exchange control regulations as “prohibiting” certain operations, which does not necessarily mean their invalidation. However, there is also a reference to the “violation of the law,” and the whole passage is in response to an argument that there was no nullity. If this is a correct reading of the Court’s view, it is also possible, in view of the context, that the Court held that unenforceability in Article VIII, Section 2(b), means nullity.

This last would seem to be the basic issue in the passages thus restated. Even if unenforceability in Article VIII, Section 2(b), means something other than nullity, it does not necessarily follow that the provision is inapplicable because the parties have performed their obligations under a contract. It is still possible to hold that there may be circumstances in which courts can be called upon to give assistance in connection with such a contract which would fall within the scope of the following language in the Fund’s interpretation of Article VIII, Section 2(b):

Parties … will not receive the assistance of the judicial or administrative authorities of other members in obtaining the performance of such contracts. That is to say, the obligations of such contracts will not be implemented by the judicial or administrative authorities of member countries, for example, by decreeing performance of the contracts or by awarding damages for their nonperformance.



In Moojen v. Von Reichert, the defendants were cross-petitioning for a declaration of the validity of the assignment, and such a declaration could readily be considered as implementing the obligations of the contract and assisting in obtaining its performance within the meaning of the interpretation. It is even possible that the relief requested by the cross-petition was not merely a reflex resistance to the plaintiff’s claim but was needed by the defendants quite apart from that claim, because there is mention in the opinion of the lower court of independent proceedings by the assignee against the Gutenberg Corporation. It is possible, therefore, that although nothing remained to be done by the parties in order to perform the obligations of their contract, the assignment had nevertheless not been perfected, for example by registration of the assignee as holder of the shares. It will be seen later in the discussion of this case that the assignee had not obtained the license required by French law for the acquisition by a nonresident of shares in a French corporation. Whether or not this surmise is correct, it would be a surprising result if Article VIII, Section 2(b), permitted a party to a contract that was contrary to exchange controls to obtain a declaration of the validity of that contract. The withholding of such a declaration should not depend on a demonstration that Article VIII, Section 2(b), itself renders the contract invalid, or even that the exchange control regulations declare the contract invalid. Whether or not the contract is thus invalid, the court’s declaration of validity would undoubtedly assist parties to flout applicable exchange controls. Of course, the argument is even stronger if the exchange control regulations do provide for the invalidity of the contract. It would be difficult to reconcile the grant of such relief as a declaration of validity with the objective of the drafters that members should cooperate by withholding aid to parties ignoring applicable exchange controls.

In a sense, the cross-petition may have been a fortuitous circumstance in the case. More fundamental questions are raised if it is assumed for the purposes of argument that there had been no cross-petition. Then the question would be whether the concept of unenforceability in the provision enables a party to rely on the provision as a defense to a contractual claim but not to get the positive remedy of an exequatur of a judgment declaring the contract invalid. It is, of course, irrelevant in the analysis of Article VIII, Section 2(b), that the French courts might have found that Dutch law governed the contract under French private international law, and might have granted the exequatur on this basis. If this consideration is set aside, and it is assumed that the plaintiff’s request was denied because compliance with it was not required by Article VIII, Section 2(b), such a result would again prompt the question whether this was what the drafters intended. Such a decision would, to say the least, give indirect assistance in making the contract effective, and it would not differ essentially from declaring the contract valid.

There is obviously a need to examine the unenforceability concept of the provision more closely. It has been argued by some commentators33 that this concept means invalidity. That is to say, the provision itself must be understood to declare that contracts falling within its scope must be treated as invalid. The arguments for this conclusion have not been wholly persuasive. It has been argued that unenforceability is an idiosyncrasy of Anglo-American law, but others have pointed out that this is too narrow a view.34 It has also been argued that there are incidents of the concept in Anglo-American law, such as the requirement that a defendant must plead unenforceability before a court can declare a contract unenforceable, that would be anomalous in the application of the provision. It has been insisted, and with much cogency, that the effectiveness of the collaboration among members established by the provision should not depend on the course of the pleadings between private parties, who may even be refraining from raising the defense in order to have their contract enforced by the courts in calculated circumvention of applicable exchange controls. However, there is no reason why unenforceability in Article VIII, Section 2(b), even if it derived exclusively from Anglo-American law, must carry with it all of the incidents attached to it in that law.

The argument, which seems to have been given by the Court of Appeals of Paris, that exchange controls always provide for the invalidity of contracts inconsistent with them, is the least persuasive of all. Whether or not this was the Court’s view, the argument is demonstrably not correct. For example, Lord Radcliffe, in interpreting Section 33(1) of the English Exchange Control Act, 1947, in Contract and Trading Co. (Southern) Ltd. v. Barbey,35 has said:

I think that probably the main reason for its introduction was to protect the general run of obligee from being met with a defence by his obligor to the effect that a contract involving Treasury consent for its performance was void in its inception for impossibility or illegality.



The fact that exchange control regulations do not invariably provide for the invalidity of contracts that are contrary to the regulations has been a strong argument for resisting the conclusion that the provision itself prescribes invalidity. It is not apparent why the courts of other members should be required to attach to breaches of exchange control regulations legal consequences different from and more severe than those enunciated by the regulations themselves. However, this now suggests the possibility of a new approach in clarifying the meaning of the unenforceability feature of Article VIII, Section 2(b), The possibility should be considered that the provision is to be regarded as a kind of “full faith and credit” clause. In accordance with this approach, if the courts of one member were requested to give a remedy on a contract contrary to the exchange control regulations of another member, the courts in classifying the contract as valid or invalid could follow the lead of the foreign exchange control regulations. The courts would treat the contract as invalid only if it were declared invalid by the regulations. The courts would not go this length where the contract was not declared invalid. This would not mean that in these latter instances the courts would assist parties to get performance of their contracts, but the action of the courts in these cases would not be based on the postulate that Article VIII, Section 2(b), prescribes invalidity.

If this approach were adopted, courts might give positive relief in certain cases where contracts were invalid. There is no doubt that the disposition of some courts is to give an extensive interpretation to the provision. The action of the Paris Court of Appeals is one example. The decision of the Luxembourg Court in Société ‘Filature et Tissage X. Jourdain’ v. Epoux Heynen-Bintner36 is another example. That case did not involve an attempt to enforce a contract that was contrary to exchange controls. The claim was to the exequatur of a judgment by a French court on a contract authorized by the French exchange control authorities, which it was alleged had been discharged. The Luxembourg Court held that it could not refuse the exequatur on the ground that the contract had been discharged. It refused to hold that there had been a discharge, because the alleged performance relied on for this purpose was contrary to French exchange controls, and the Luxembourg Court felt itself bound by Article VIII, Section 2(b), to take this position. The principle of this case is that, as a result of Article VIII, Section 2(b), courts will not only refuse to enforce certain claims, but will also refuse to recognize certain defenses. The two cases show that the boundaries of the provision are not yet marked out, and that the courts may find that those boundaries embrace a larger area than is sometimes assumed.

After dealing with the problem of unenforceability and invalidity, the Court took up a final issue, the effect of French law. In overruling the lower court, and granting the exequatur, the Court of Appeals held that even if the controversy were decided without regard to Dutch law, the transfer would have been declared null for failure to observe French exchange control:

Moreover, if this suit had been brought before French courts which could have had jurisdiction, the transfer would have been annulled for violation of Article 51 of the Decree No. 47.1337 of July 15, 1947 which prohibits the acquisition by a non-resident of French movable assets or shares in French corporations except with a license from the Minister of Finance. Mrs. Von Reichert, a German national, who, it is not contested, resided abroad at the date of transfer, did not obtain a license from the French Minister of Finance.



This finding does not render the rest of this important opinion obiter. Noncompliance with the French law referred to would have been sufficient to deny relief to the defendants on the cross-petition. It would not have been sufficient to grant the relief requested by the plaintiff and given by the Court, i.e., exequatur of the Dutch decision.

In view of the importance and interest of the case, it is useful to attempt to summarize the leading propositions involved in the opinion of the Court of Appeals of Paris:

1. Recognition of the exchange control regulations of a member under Article VIII, Section 2(b), does not depend on a finding that the regulations are part of the governing law according to private international law.37

2. In applying Article VIII, Section 2(b), a forum, whether or not it is a forum of the governing law, can review a finding of residence on the basis of which the courts of another member have held that their exchange control regulations were applicable.

3. “Exchange contracts” are not confined to contracts for the exchange of one currency in return for another.

4. The currency of a member is “involved” if the exchange contract affects the exchange resources of that member or the stability of its currency.

5. The exchange control regulations referred to in Article VIII, Section 2(b), are not confined to those regulations, consistent with the Fund Agreement, that affect payments and transfers for current international transactions, but include all exchange control regulations of whatever character that are not inconsistent with the Fund Agreement.

6. In declaring that certain contracts are unenforceable, Article VIII, Section 2(b), means that they are invalid (semble).

7. The recognition of the invalidity of such contracts may take the form of the grant of some forms of positive relief (semble).

NEW YORK

Brill v. Chase Manhattan Bank,38 decided on November 14, 1961 by the Appellate Division, First Department of the New York Supreme Court, dealt with Article VIII, Section 2(b), in relation to the exchange control regulations of Cuba. Brill did business in Cuba and knew that since September 23, 1959 Cuba had treated the removal of Cuban pesos from Cuba without the authority of the National Bank as a criminal act. In July 1960, Brill arranged with a Chase branch in Havana, on payment to the branch of 33,200 pesos, for the delivery of its manager’s check made out to the order of Brill. The check, which was for the same amount of pesos, was delivered in Havana to Brill’s brother, who gave it to Brill in the United States. The Cuban authorities were never asked to approve the removal of the check from Cuba. After Cuba vested the assets and liabilities of the Chase branch in the National Bank of Cuba, Brill presented the check to Chase’s head office in New York for payment. This was refused on the ground that the check was payable only in Havana.

The complaint in this action sought recovery of the amount of the check. Chase moved, pursuant to Rule 113 of the New York Rules of Civil Practice, for an order granting summary judgment in its favor dismissing the complaint. Brill opposed the motion and asked for an order granting summary judgment in dollars in his favor. Rule 113 provides a procedure by which summary judgment can be given for the plaintiff or defendant, as the case may be, if a complaint or answer is proved by documentary evidence or official record and no triable issues appear. On June 15, 1961, the New York Supreme Court awarded summary judgment to Brill in an amount of dollars equivalent to the peso amount of the check.

On an appeal from the decision of the Supreme Court, a number of issues were raised, of which one raised by Chase was as to the place of payment of the check. It argued that this was Havana, and, moreover, that a peso check payable outside Cuba was illegal under Cuban law, and accordingly under New York law as a contract for the payment of foreign currency in contravention of the exchange regulations of the issuing sovereign. Chase based this proposition on Article VIII, Section 2(b), of the Fund Agreement, which had been accepted by both the United States and Cuba, and referred to the Perutz case in support.

The Appellate Division vacated the order granting summary judgment to Brill. It found that there were a number of triable issues, of which one was whether the check was payable in dollars as well as pesos and another related to Article VIII, Section 2(b):

… There are triable issues presented which should be determined by trial and not by affidavits. At the least, an issue is posed as to the illegality of the transaction as being in contravention of the exchange regulations of Cuba, and thus in violation of the Articles of Agreement of the International Monetary Fund (Bretton Woods Agreements Act, 22 U.S.C.A. § 286)….39



Two members of the Court were willing to go further and grant summary judgment to Chase:

… In so doing we do not reach the question of whether the check was payable in pesos or in dollars. Assuming that it was payable, as plaintiff maintains, in dollars, it is clearly an exchange contract. The check was issued in return for a deposit with the defendant bank in Cuba of pesos. It naturally followed that, if it were payable in dollars, it represented a purchase of the equivalent amount of dollars for Cuban pesos. This is what an exchange contract is. By the Articles of Agreement of the International Monetary Fund (22 U.S.C.A. § 286), all such contracts are subject to the exchange control regulations of the government of the country in which the transaction was made, and enforceable in the territories of all member governments. By the exchange regulations of Cuba, the removal of the check from Cuba was a violation of its monetary regulations and, hence, the transaction, if sought to be enforced here, would be illegal….40



There has been no report so far of further proceedings in this case.



Enemy Property

Brown, Gow, Wilson et al v. Beleggings-Societeit N.V.,41 decided by the Ontario High Court on June 29, 1961, involved the determination, pursuant to the procedure established by two wartime decrees of the Netherlands Government, that certain shares in a company were held in trust for certain German nationals, and consequently passed into the ownership of the Netherlands Government under the decrees as reparations to compensate Netherlands subjects who had suffered at the hands of the enemy during the war. The facts and issues in the case were complicated, and only one issue is noted here. This was whether the decrees were of such a confiscatory, penal, or revenue nature that they conflicted with the public policy of the courts of Ontario, with the result that the courts would refuse to recognize the vesting of ownership in the Netherlands Government under the decrees.

The Court held that the penal or revenue objection was not applicable:

… They are wartime decrees similar to those in force in Canada and other Allied countries, the effect of which has been freely recognized in several international treaties. While the war was on such decrees in Allied countries not occupied operated not only to provide reparations but also to provide economic assistance to the Allies, and economic restraints on the enemy. I do not think because these decrees were proclaimed by the Government of the Netherlands at or near the conclusion of hostilities affects their character. The decrees are not dissimilar to foreign exchange laws which have been freely recognized in the English Courts.42



In rejecting the objection based on confiscation, the Court said:

So far I have considered this case with only incidental reference to the treaty obligations that have more than incidental importance to the matter which involves the right of the Courts of Canada to recognize the wartime legislation of an Ally.

In July, 1944, the Bretton Woods Agreement was signed. This agreement was evolved by a conference of representatives of 46 nations and Canada and the Netherlands were both signatories, together with 35 other nations which included Great Britain, the United States of America and France. Under the agreement it was recommended that the Governments of the countries represented at the conference take action consistent with their relations with the countries at war to call upon the Governments of neutral countries, (a) to take immediate measures to prevent disposition or transfer of assets of any individuals within those United Nations occupied by the enemy; and (b) to take measures to prevent the concealment by fraudulent means or otherwise of assets belonging to Governments of and individuals or institutions within enemy countries.

This aspect of the agreement was designed principally to reach looted property which might have found its way to neutral countries. In principle it established an effort to create an international control with the object of providing reparations for devastated countries. The fact that this principle has been established and accepted by the law of the lex fori is important in considering whether alleged confiscatory or revenue law of a foreign country should be recognized.

In Zivnostenska Banka National Corp. v. Frankman, [1950] A.C. 57, at pp. 71–2, Lord Simons [sic] said:

It was urged that, even if the law of Czechoslovakia was the proper law of the contract and by that law the bank could not legally deliver up the debentures, yet the courts of this country should not enforce that law. It was sought to apply to the circumstances of the present case the principle that an English court will not enforce a penal or confiscatory law of another country. I do not exclude the possibility of this principle applying where it appears that the law, which is sought to be enforced or relied on, is in reality confiscatory though in appearance regulatory of currency. But I see no reason why it should be applied in the case of a law which does not appear to differ in material respects from the legislation contemplated by the Bretton Woods Agreement which is now part of the law of this country.43





The mention of the Bretton Woods Agreement in the extract quoted from the Court’s opinion should not be understood to refer to the Articles of Agreement of the Fund, which do not deal with the vesting of enemy property or the restoration of looted property. The reference is to a Resolution of the Conference on Enemy Assets and Looted Property, adopted on July 21, 1944 and included in the Final Act of the Conference, which takes note of and supports the efforts of the United Nations to trace and deal with enemy or looted property and recommends that the countries represented at the Conference call on neutral countries to collaborate in this general undertaking.44
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